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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA,  ) 
vs. Crim. No. 273-60 

WALTER L. HARLING, ) 

Defendant. 


CRIMINAL DOCKET 


Parties ttorneys 


United States U.S. Attorney Caputy 
vs. 
Walter Harling (17) L.S.Melrod-1701 K St. , NW 
E.M.Slatland-1701 K St.,NW 
E.C.Raskauskas 1507 M St., NW 


Charge: Assault with a Dangerous Weapon, Robbery (22,DCC, 
502, 2901) Date Filed: Bond: 


Proceedings 


Presentment and Indictment Filed (3 Counts) 
Copy of indictment given to deft. Cert. filed. 


ARRAIGNED, Flea NOT GUILTY entered; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney not present. 

HOLTZOFF, J. (Reporter-Byrholdt) Cert. filed. 


Case is referred for appointment of counsel, 
ORDER APPOINTING Leonard S. Melrod as counsel to defend, 
filed. (N) 

WALSH, J. (Reporter-Deeds) 


JURORS SWORN ON VOIR DIRE: JURY AND TWO ALTERNATE 
JURORS SWORN: 
Ralph M. Jackson Bessie Broadus Robert A). Mason 
Mildred R. Quow Lillian M. Baudelier Lewis R, Battle 
James A. Matthews Lawrence S. Robinson Cyrus H, Nero 
Ople R. Beasley Luther H. Anderson Josephine E.Coulter 
a.1. Victor C. Edmondson a.2. June E. Black 
Case is RESPITED until May 17, 1960; 
’ Defendant REMANDED to the District of Columbia Jail; (cont'd) 


Proceedings 
cont'd) Attorney Leonard Melrod present. 
HOLTZOFF, J. (Reporter-Nevitt) 


TRIAL RESUMED; same jury and alternate jurors; 
Alternate Jurors discharged; 
JURY RETIRES to DELIBERATE; 
VERDICT: Guilty on Counts 1 & 2; 

Not Guilty on Count 3; 

Jury Polled; 

Jury Discharged; 
Case ig REFERRED to the Probation Officer of the Court; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney Leonard Melrod present. 
HOLTZOFF, J. (Reporter-Nevitt) Cert. filed. 


APPEARANCE of Edward M. Slatland as associate Court 
appointed counsel entered and filed. 
HOLTZOFF, J. (Reporter-Nevitt) 


SENTENCED to imprisonment for a period of 

THREE (3) YEARS to TEN (10) YEARS on Count 1; 

THREE (3) YEARS to FOURTEEN (14) YEARS on count 2; 
said sentence by the counts to RUN CONCURRENT LY; 
Court RECOMMENDS commitment to a Federal Institution. 
Attorney Leonard S. Melrod present. 

HOLTZOFF, J. (Reporter-Nevitt) 


JUDGMENT & COMMITMENT of 6-13-60, filed. HOLTZOFF, 
J 


MOTION of DEFENDANT for leave to appeal Judgment without 
prepayment of costs; for appointment of Counsel and affidavit 
in forma pauperis in support thereof, filed. (Prepared by 
Deft.) 


MOTION of DEFENDANT for leave to Appeal without prepay - 
ment of costs and affidavit in support thereof, filed and 
GRANTED with notation ''This allowance is not to be con- 
strued'as an expression that the appeal involves a substantial 
question. I know of none". HOLTZOFF, J. (N) 

APPEAL NOTED. 


ORDER APPOINTING Ernest C. Raskauskas as counsel to 
defend for purpose of Appeal, filed. HOLTZOFF, J. (N) 


Election against service of sentence signed by Defendant, 
filed. 


AS OF JUNE 30,1960: LET THE TRANSCRIPT BE FUR- 
NISHED AT GOVERNMENT EXPENSE, filed. 
HOLTZOFF, J. 


Proceedings 


REFUSAL of DEFENDANT to sign Election against Service 
of Sentence, filed. 


TRANSCRIPT OF PROCEEDINGS of 6-13-60, filed. 
Clerk's Copy (Reporter-Nevitt) 


TRANSCRIPT OF PROCEEDINGS, May 16, and 17, 1960 Vol. 
1; pages 1-183, filed. Clerk's Copy (Reporter -Nevitt 


[ Filed March 16, 1960] 


THE JUVENILE COURT 
OF THE DISTRICT OF COLUMBIA 


After investigation, pursuant to Section 13 of the Juvenile Court 
Act of June 1, 1938, 52 Stat. 599, ch. 309, as amended, the Juvenile 
Court hereby waives jurisdiction over the following complaints filed in 
the Court against WALTER LEROY HARLING, born March 6, 1942, of 
1147 Bladensburg Rd., N.E., in the District of Columbia: 
Robbery (Hold Up); Date of offense, on or about Decem- 
ber 31,1959; Place, 234 15th Street, N.E.; Complainant, 
Edythe Leventhal; 
Assault with a Dangerous Weapon (Knife); Date of offense, 
on or about December 31, 1959; Place, 234 15th Street, N.E.; 
Complainant , William Henry Shields; 
Robbery (Pocketbook Snatching); Date of offense| on or 
about February 12, 1960; Place, 1100 block of E Street ,|N.E.; 
Complainant, Lucille Rose Brown; 
and orders said child held for trial under the regular procedure of the 
United States District Court for the District of Columbia. 
Dated this 8th day of March, 1960, at Washington. D.C. 


/s/ Omar W. Ketcham 
Judge 


| Filed March 16, 1960] 
COMPLAINT 

BEFORE JAMES F. SPLAIN, U.S. Court House, Wash., D. C., 
The undersigned complainant being duly sworn states: 

That on or about Dec. 31, 1959, at 235 15th St. NE in the Dis- 
trict of Columbia Walter Leroy Harling did by force and violence or 
by putting in fear at point of a knife, take from the person or the im- 
mediate possession of William Henry Shields an unknown amount of 
money property of Edythe Leventhal owner of grocery store. 

And the complainant further states that he believes that Det. 
Raymond L. Ruffing and Det. Frank Eccles, #9 Pct. MPDC are material 
witnesses in relation to this charge. 


| /s/ Det. Raymond L. Ruffing, 
#9 Pct. MPDC 


[Jurat dated March 8, 1960] 


| Filed March 16, 1960] 
COMMISSIONER'S TEMPORARY COMMITMENT 
To: The United States Marshal of the District of Columbia; 
You are hereby commanded to take the custody of the above 


named defendant and to commit him with a certified copy of this com- 
mitment to the custodian of a place of confinement within the District 
of Columbia approved by the Attorney General of the United States 
where the defendant shall be received and safely kept until discharged 
in due course of law. The above named defendant has been arrested 
but not yet fully examined by me upon the complaint of Det. Raymond L. 
Ruffing #9 Pct. MPDC, charging that on or about December 31, 1959, 
at Washington in the District of Columbia the defendant did robbery at 
knife point in violation of DCC Title 22, Section 2901; and he has been 
directed to furnish bail in the sum of Five Thousand dollars ($5,000.) 
for his appearance before me at U.S. Court House, Wash. 1,D.C. in 
accordance with all my orders and directions relating thereto, and he 
has failed to do so. 


Dated: 
March 8, 1960 /s/ James F. Splain 
next appear: March 15, 1960 United States Commissioner. 
RETURN 
Received this commitment and designated prisoner on Mar 8, 
1960, and on Mar 8, 1960, committed him to D.C. Jail, and left with 
the custodian at the same time a certified copy of this commitment. 


/s/ Charles H. Ward, Jr. 
United States Marshal 
District of Columbia 

By /s/ 


Dated: Mar 8, 1960 
Deputy 


[ Filed March 16, 1960] 
RECORD OF PROCEEDINGS IN CRIMINAL CASES 
BEFORE James F. Splain, U.S. Court House, Wash. 1,D.C. 


Commissioner's (Complaint filed on March 8, 1960, by 
(Raymond L. Ruffing, Official title Det. #9 
Docket No. 12, Case No. 85 (pct mppc, charging violation of U.S. 
THE UNITED STATES (Code, Title » Section ; on Dec. 31 
(1959, at Washington in the division of the 
(district of Columbia as follows: T. 22 
Walter Leroy Harling (D.C. Code, section 2901 - robbery at knife 
(point from the person of William Henry 
(Shiels (grocery store clerk) of an) unknown 
(amt. of money belonging to Edythe Leven- 
(thal, owner of grocery store. 


* * * a 


vs. 


Proceedings on First Presentation of Accused to Commissioner: 
Date March 8, 1960 Arrested by MPDC without warrant) 
Appearances for United States Oscar Altshuler 

for accused 
Proceedings taken Complaint prepared. Defendant was informed 
of the complaint and of his right to have a preliminary hearing and to 
retain counsel. Defendant was not required to make a statement and was 
advised that any statement made by him may be used against him. De- 
fendant was advised of his right to cross-examine witnesses against 


6 

him and to introduce evidence in his own behalf. WAIVER OF JURIS- 
DICTION BY JUVENILE COURT PRESENTED dated March 8, 1960 
covering this case plus 1 other case of robbery and 1 case of A.D.W. 
(AUSA Altshuler recommends $5,000. bond) 

Outcome Case ctd. to March 15, req. of Def. to contact his 
grandmother who is getting him an attorney. 

Bail fixed March 8, 1960, Amount, $5,000. 


* * * * 


committed to Wash. Asylum & Jail on March 8, 1960. 
* * x * 


Preliminary Examination: 
Date: March 15, 1960 
Appearances for United States Oscar Altshuler 


for Accused 

Witnesses for United States: Witnesses for Accused: 
William H. Shields, 347 Tenn. Ave., N.E. 

* x * *" 
Proceedings taken: Def. stated he could not get an attorney and re- 

quested a hearing now. 

Witness Shields testified that he was employed at Sam's Market 
at 235 15th St. NE; that on Dec. 31, 1959 between 2:30 and 3:30 p.m. 
while working at the store, the Def. and another man entered; that the 
other man asked for candy and the Def. asked for Pall Malls; that the 
other man grabbed the lady who owns the store; that he tried to grab 
this other man; that the Def. tried to get into the cash register; that 
the Def. hit him and stabbed him in the back with a knife. 

Probable Cause Shown. 

Outcome; DEF. HELD TO ANSWER IN USS. DISTRICT COURT. 

Bail fixed March 15, 1960, Amount, $5,000. 

* * * * 
Committed to Wash. Asylum and Jail on March 15, 1960. 

Certified to be a correct transcript 

Made this 15 day of March 1960. 


7 
Transmitted to Clerk of United States District Court for the 
district of Columbia, March 16, 1960. 
Juvenile Court Waiver Attached. 
/s/ James F. Splain 
United States Commissioner 


[ Filed March 16, 1960] 
COMMISSIONER'S FINAL COMMITMENT 

To: The United States Marshal of the District of Columbia; 

You are hereby commanded to take the custody of the above 
named defendant and to commit him with a certified copy of this com- 
mitment to the custodian of a place of confinement within the District 
of Columbia approved by the Attorney General of the United States 
where the defendant shall be received and safely kept until discharged 
in due course of law. The above named defendant was arrested upon the 
complaint of Det. Raymond L. Ruffing, #9 Pct. MPDC charging that on 
or about Dec. 31, 1959, in the District of Columbia the defendant did 
Robbery at knife point 

Held Grand Jury 
in violation of DCC Title 22, Section 2901 and he, by me on March 15, 
1960, where it appeared that there is probable cause to believe) that the 


offense so charged has been committed and that he has committed it). has 


been directed to furnish bond inthe sum of Five thousand Dollars 
($5000.) for his appearance in the United States District Court for the 
District of Columbia at U.S. Court House, Wash. 1, D.C. in accordance 
with all orders and directions cf the court relative to his appearance 
before the court, and he has failed to do so. 


Dated: March 15, 1960 /s/ James F. Splain 
United States Commissioner 


RETURN 
Received this commitment and designated prisoner on Mar 15 
1960, and on March 15, 1960. committed him to D.C. Jail, and left with 


8 
the custodian at the same time a certified copy of this commitment. 


Dated: CHARLES H. WARD, JR. 
United States Marshal 
March 15, 1960 District of Columbia 


By /s/ ___ Deputy 


[ Filed March 21, 1960] 
INDICTMENT 

The Grand Jury charges: . 

On or about December 31, 1959, within the District of Columbia, 
Walter Harling made an assault on William H. Shields with a dangerous 
weapon, that is, a knife. 

SECOND COUNT: 

On or about December 31, 1959, within the District of Columbia, 
Walter Harling, by force and violence and against resistance and by 
sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession 
of Edythe Leventhal. property of Edythe Leventhal and Samuel Leventhal, 
of the value of about $163.00, consisting of $163.00 in money. 

THIRD COUNT: 

On or about February 12, 1960, within the District of Columbia, 
Walter Harling, by force and violence and against resistance and by 
sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of 
Lucille R. Brown, property of Lucille R. Brown, of the value of about 


$13.60, consisting of the following: $1.60 in money, one pocketbook of 


the value of $7.50, one pair of gloves of the value of $2.00, one uniform 
of the value of $2.00 and keys of the value of $0.50. 


A TRUE BILL: | /s/ Oliver Gasch 
Jef Attorney of the United States in 


Foreman. and for the District of Columbia 


[ Filed March 25, 1960] 
PLEA OF DEFENDANT 
On this 25th day of March, 1960, the defendant Walter Harling, 


appearing in proper person and without counsel, being arraigned in open 
Court upon the indictment, the substance of the charge being stated to 


him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 
By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court #4 


HARRY M. HULL, Clerk 


Ereeent By /s/_H.G.Dodd_ 
United States Attorney Deputy Clerk 


By Victor Caputy 
Asst. U.S. Attorney 


ex 


[ Filed April 1, 1960] 
ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 1st day of April A.D., 1960, 
ORDERED, That Leonard S. Melrod be, and he is, hereby ap- 
pointed to appear and defend on behalf of the said defendant. 
/s/ Leonard Walsh 
Judge 
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| Filed July 29, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
May 16, 1960. 

The above-captioned criminal action came on for trial before 
the HONORABLE ALEXANDER HOLTZOFF, Judge, United States Dis- 
trict Court for the District of Columbia, and a jury. 

* * * Pa 

WILLIAM H. SHIELDS 
DIRECT EXAMINATION 

BY MR. CAPUTY: 

* * * * 

Q. Where do you live? A. 347 Tennessee Avenue Northeast. 

Q. What is your business or occupation? A. Stock clerk. 

Q. Do you go to school? 

THE COURT: What is your occupation ? 

THE WITNESS: Stock clerk. 

Q. Do you goto school? A. Yes, sir. 

Q. And this stock clerk, is it part or full-time? A. Part-time. 

13 Q. Now, directing your attention to December 31, 1959, were 
you working? A. Yes, sir. 

Q. Asastock clerk? A. Yes, sir. 

Q. For whom? A. Sam Leventhal. 

Q. And where is it located? A. 234 15th Street Northeast. 

Q. In the District of Columbia? A. Yes, sir. 

Q. Were you working on that day, December 31? A. Yes, sir, 
I was. 

Q. And on that day can you tell us whether Edythe Leventhal 


was inthe store? A. Yes, she was. 


Q. Now, directing your attention to the afternoon of that day, 


did anything unusual happen in that store? A. Well, I was putting stock 
up on the shelf and the store was empty. I was in the last aisle. Two 


fellows walked in and one asked for Pall Malls and one asked for candy. 


11 
So, the next thing I knew, it happened so fast, the younger boy, he 
grabbed Mrs. Leventhal and pushed her down to the floor. So, I 
naturally went over there. The first thing I did was went over and 
14 grabbed him. 


* * * * 


Q. Then what happened? Now talk slowly and talk into the 
microphone. A. While I was back there tussling with him the older one 


came over and hit me on the side of the face and turned me around and 
stabbed me twice in the back. 

Q. With what, did you see? A. Yes, sir, it was a large hunting 
knife. 

Q. Do you see that person here in the courtroom? 

THE COURT: Which? He referred to two. 

BY MR. CAPUTY: 

Q. The person who stabbed you in the back? A. Yes, I do. 

Q. Would you point him out? A. (Pointing) | 

Q. Which one? A. The second guy over there (indicating) - 

Q. How is he dressed? A. He has ona sport jacket, sort of 
looks like a blue shirt. 

MR.CAPUTY: May the record show, if your Honor please, that 
the witness has pointed to the defendant Harling ? | 

THE COURT: The record may so show. 

BY MR, CAPUTY: 

Q. Now, what, if anything, took place after that, after you were 
stabbed twice in the back? A. Well, after that he made Mrs. Leventhal 
get up off the floor. 

Q. Tell us how did he do it? A. He held a knife over her, held 
a knife over her and made her get off the floor. | 

Q. Then what happened? A. And the youngest one--he told the 
youngest one to get the money out of the cash register. 

Q. Who told the youngest one to get the money out of the cash 
register? A. The defendant Harling. 

Q. Did this happen in the District of Columbia? A. Yes, it did. 


12 
16 Q. In Washington, D.C.? A. Yes, sir. 
@. And what happened after that? A. Well, after Mrs. Leven- 


thal had opened the register and the youngest one had taken the money 
out, they ran out of the store. 

Q. Did you require any medical treatment? A. Yes, sir, I did. 

Q. Where? A. At D.C. General Hospital. 

Q. And how long were you at D.C. General Hospital? A. About 
a week, I believe. 

* * * * 

Q. Now, did you see the defendant, whom you have pointed out 
here in the courtroom as the person who came into that store on Decem- 
ber 31, 1959 and stabbed you, did you see him again after that day? 

A. Yes, sir, about a month and a half ago. 

Q. What day, do you recall? A. The 21st of February. 

Q. And where did you see him? A. At the skating rink at 16th 
and Kalorama Road Northwest. 

17 Q. And what, if anything, did you do when you saw the defendant 
Harling at the skating rink on February 21,1960? A. I went to the 
manager's office and explained it to him and he called No. 13 and they 
came and got him. 

THE COURT: Where was it that you saw him? 

THE WITNESS: At the skating rink. 

THE COURT: Skating rink where? 

THE WITNESS: At 16th and Kalorama Road Northwest. 

BY MR. CAPUTY: 

Did the police come? A. Yes, they did. 
. And where, if anywhere, did you go after the police came? 
13 Precinct. 
. And from No. 13 Precinct did you go anywhere else? 
9. 
. No. 9 Precinct? A. No. 9 Precinct. 
. And about what time was it that the police came to the skating 
Between 10:30 and 11. 


13 
Q. And about what time was it that you-- 
THE COURT: P.M. or A.M.? 
Q. P.M., at nighttime ? A. P.M., at night. 
18 Q. And what time was it that you got to No. 9 Precinct!? 
A. About 11:35, I believe. 
Q. Now, at No. 9 Precinct can you tell me whether there was a 
lineup, sir? A. Yes, there was. 
Q. And at that lineup was there any other civilian there, any 
other person other than a police officer? A. Yes,there was a Mrs. 
Brown. 
Q. How many people in the lineup? A. Five, about five or six. 
THE COURT: How many? 
THE WITNESS; I'd say six. 
BY MR. CAPUTY: 
Q. And was any identification made by a Mrs. Brown? 
there was. 


Q. Andofwhom? A. Walter Harling. 


* x * * 


19 Q. Did you see Mrs. Brown do anything there at the precinct ? 
A. Yes, sir, I saw her point out Walter Harling in the lineup. | That's 
about all I saw. 


* * 
CROSS EXAMINATION 

BY MR. MELROD: 

* * * * 

Q. Did you know either of these two boys before this incident 
occurred on December 31,1959? A. I didn't actually know Harling but 
I have seen him before, before it happened. I have seen him around my 
house before. 

Q@. You had seen Walter Harling around your house? A. Around 
my neighborhood, I would say. 


* x 


14 
EDYTHE LEVENTHAL 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
* * * * 
Q. Do you own a business in the District of Columbia? A. Yes, 
we do. 
Q. And where is that business located? A. At 234 15th Street 
Northeast. 
42 Q. And what is the name of it? A. Sam's Market. 
Q. Do you own it yourself or with someone else? A. In part- 
nership with my husband. 
Q. Do you know one William H. Shields? A. Yes, sir. 
Q. Can you tell us whether William H. Shields was your em- 
ployee on December 31, 1959? A. Yes, he was. 
Q. Employed as what? A. Delivery boy. 
* * * * 
Q. Directing your attention to December 31, 1959, was William 
Shields working at the store that day? A. Yes, he was. 


Q. And were you in the store that day? A. Yes,I was. 


Q. Now, can you tell us whether William Shields was in the 
store around 2:30 in the afternoon or thereabouts of that day? A. Yes, 
he was. 

43 Q. Were youthere? A. Yes, sir. 

Q. Now, in your own words, would you tell us what, if anything, 
took place in the early afternoon of December 31, 1959 at your store 
at 234 15th Street Northeast? A. I was standing behind the counter 
when two boys walked in the store. One, a younger one, asked me for a 
pack of Pall Mall. When I turned to get that, he said, ''No, never mind, 
I'd rather have a candy bar." I turned to get that and he said, "No, I 
don't want anything,” and he started behind the counter and started push- 
ing me. At that point William Shields came behind the counter and he 
and the youngster were, well, wrestling with each other. I was pushed 


out. 


44 
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Q. Were you pushed to the floor? A. Pushed to the floor. 

Q. What happened? A. At that point the second boy standing 
in front of the counter jumped over me and came behind the counter 
and stabbed William Shields. | 

Q. With what? A. With a knife. 

Q. And whereabouts did he stab William Shields? A. In his 
back. 

Q. Did you see the knife? A. Yes, sir. 

Q. And can you describe the knife? What kind of knife? A. It 
was a dagger type of knife. 

Q. About how long? A. Oh, I should say the blade was about 
six inches. 

Q. How many times did he stab William Shields? A. He stabbed 
Bill twice. 

Q. And did you see the hand come up of that person that stabbed 
William Shields? A. Yes, I did, and then he turned to me. | 

Q@. And what happened when he turned to you? A. He held that 
bloody knife over my face and said, ''Get up and open that register." 
So, I got up and opened the drawer and stood back and the younger boy 
scooped the money out of the register and both of them left, and I tried 
to help Mr. Shields. 

* * * * 

Q. Do you see that person here in the courtroom, the one who 
stabbed Mr. Shields and who ordered you up with the knife to open the 
cash register? A. Yes,I do. 

Q. Would you point him out? A. He is sitting at that table. 

Q. Which one? A. The gentlemen next to the attorney. | 

MR. CAPUTY: May the record show, if your Honor please, that 
the witness has pointed to the defendant Harling? 

THE COURT: The record may so indicate. 

BY MR. CAPUTY: | 

Q. Now, can you tell us whether you had seen this person again 


whom you pointed out here in the courtroom, whether you have seen him 


| 
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again from that time? A. Yes, I saw him on February 22nd, Washing- 
ton's Birthday. 

Q. And where was it that you had seen him? A. At the Robbery 
Squad Headquarters. 

Q. And about what time? A. Approximately 3 p.m. 

Q. And at the time that you had seen the defendant on Febru- 
ary 22, 1960 at the Robbery Squad office was there anyone else there ? 
A. Yes, the younger boy was there along with Mr. Shields. 

Q. Now, at the Robbery Squad office can you tell us whether 
you made an identification to any police officer of anyone? A. Yes,I 
did. I said, "These are the two boys that held us up," and they in turn 
said that they had been on my premises and had held me up. 

Q. Now, can you tell us what, if anything, the defendant Harling 
said? A. He admitted to the robbery but he maintained that he hadn't 
done the stabbing. But I did see him do the stabbing. 

Q. You did see him do the stabbing. And is your store in the 
District of Columbia? A. Yes, sir. 

MR, CAPUTY: I have no further questions, your Honor. 

* *x * * 

Washington, D.C. 
May 17, 1960 
REDIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. How much money was taken? A. $163. 

* ' * ™ 

LUCILLE R. BROWN 
DIRECT EXAMINATION 
BY MR. CAPUTY: 


* * * * 


62 Q. That's it. And where do you live? A. I live 1210 E Street 
Northeast. 
Q. Inthe District of Columbia? A. Yes. 
Q. And do you work? A. Yes. 


63 


64 
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Q. And what kind of work do you do? A. I do domestic work. 
* * * * 
Q. And where were you working at? A. I was working 1624S 
Street Northwest. 
Q. Now, did there come a time on February 12, 1960 that you 
finished your work? A. Yes. 


Q. And what time? A. Well, it was around six o'clock when I 


| 


Q. And where did you go after you left work? A. I was/on my 


finished my work and I left my work about 6:20. 


way on the Florida Avenue car, No. 92, Navy Yard, and I got offjat-- 

THE COURT: Just a moment. Just answer questions and then 

stop. | 
BY MR. CAPUTY: 


Q. Where were you going? A. I was going home. 


Q. How did you travel to your house? A. Well,I traveled on the 


Navy Yard car. 

Q. And did there come a time that you got off the car? |A. Yes, 
I did. 

Q. Where? A. At E Street. 

Q. And after you got off the car on E Street on February 12 
where were you going? A. I was going home, walking up to E Street to 
11th Street. | 

Q. Will you tell the Court and jury what, if anything, happened 
as you were walking on E Street after you got off the car on February 12? 

A. Well, I was walking home between 11th Street and 12th. I 
heard somebody fast walking behind me and I thought that they was rush- 
ing to catch the 13 bus, and when I got a little faster it looked like they 
got faster, and I decided I would stand back and let them pass. Just when 
I got right at the alley I stood back and let him pass, and I looked up at 


him and he hauled and caught on to my pocketbook, and I had it wrapped 
around my arm and I guess he thought I was holding it and he would 
sling me to the ground, and when I got up he slinged me again, and it 
looked like he wanted to pull on the pocketbook. So, the pocketbook got 
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off my arm and he ran. 

Q. You say he knocked you. He knocked you how and where ? 
A. Well, he knocked me in my forehead, but it wasn't too hard, but he 
did, I guess. 

Q. Was your pocketbook taken? A. Yes. 

Q. Did you have any money? A. Well, I hada check, but I had 
$1.60 money, but I had a check. 

Q. And anything else? A. Well, all my belongings, you know, 
that I had in my pocketbook, gloves and stuff. 

Q. What was the value of the gloves? A. Well, my gloves I give 

$3 for my gloves. 

Q. Did you have anything else? A. Well, I had my comb and 
brush and you know. 

Q. Did you have your uniform? A. Yes, I hada uniform and 
apron all in there too and a little sweater in there too. It was a big bag. 

Q. What was the value of the pocketbook? A. Well, I give 
$7.50 for the pocketbook. 

Q. Do you see that person here in the courtroom, the person 
who struck you and knocked you down and took your pocketbook on 
February 12,1960? A. Yes. 

Q. Would you point him out? A. Right there a(pomtiney: 

Q. Which one? A. The one on the right. 

Q. How is he dressed? A. He is dressed in a grey suit. 

MR.CAPUTY: May the record show, if your Honor please, that 
the witness has pointed to the defendant Harling? 

THE COURT: The record may so indicate. 

BY MR. CAPUTY: 

Q. Now, did you see this person any more after February 12? 

A. Well-- 

Q. After February 12? A. After February 12? 

Q. Yes. After this happened did you see this person? A. Yes. 
I went down to the precinct and he was lined up and I picked him out of 
the line. 
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Q. And how many people in the lineup? A. It was five. | 

Q. And you picked him out of the lineup? A. Yes. 

* * * * 

CROSS EXAMINATION 

BY MR. MELROD: 

* * * * 

Q. Mrs. Brown, aren't you in error in saying that the next time 
that you saw the boy that is sitting here as a defendant was at the police 
lineup? Don't you recall that you saw him before you came down to 
the police lineup? A. Well, when the detectives came to me, he told 


me that he wanted me to come down to the police station. I thought that 


he had my suspect down there. And when he come in, I came out on the 
porch and I asked him who did he have out there in the car and he said 
he had some suspects out there then. I asked him could I look at them. 
He said, "Well, you can, but don't go close to the car." And so I went 
down and I just peeped in. I told him that one in the middle, I said, 
"That's the one snatched my pocketbook."" And he said, "Well, you have 

to come down to the police station, to the police." | 

Q. You mean there were more than one suspect in the car? 
A. Yes, there was three sitting in the back, and I never seen any of 
them. 

Q. There were three suspects in the car? A. Yes. 

* * * * 

69 Q. So that you did see this boy sitting as a defendant in the car 
when you peeped in, and then after that you went down to the police 
station to see a lineup, is that right? A. Yes. 

* * * 
DOCTOR ROBERT L. SIMMONS 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
* * * * 
Q. And were you a resident in surgery at D.C. General Hospi- 


tal on December 31,1959? A. Iwas. | 
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Q. Did you bring with you, sir, the records of the District of 
Columbia General Hospital? A. I did. 

Q. And are those records kept in the regular course of business 
at the District of Columbia General Hospital? A. They are. 

Q. And in those records do they show the entry at the District 
of Columbia General Hospital one William H. Shields? A. They do. 

« ~ * * 

76 Q. And did you discharge him? A. I did discharge him. 

Q. And when was he discharged? A. On January 3rd, 1960. 

Q. What did he come into the District of Columbia Hospital 
for? A. He came to the hospital because he had been stabbed in the 
back. 

Q. How many stab wounds? A. There were two stab wounds. 

* l * * * 

FRANK ECCLES 
DIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. Your name, sir, is Frank Eccles? A. Yes, sir. 

Q. And you are a detective on the Metropolitan Police Depart- 
ment in Washington, D.C.? A. Yes, sir. 

Q. And were you a detective on February 21,1960? A. Yes. 


Q. Now directing your attention, sir, to February 21, 1960, did 


you go to No. 13 Precinct? A. Yes, sir. 
Q. About what time? A. About 10:45. 
THE COURT: Iam sorry, I missed the date. 
MR.CAPUTY: February 21, your Honor, 1960. 
BY MR, CAPUTY: 
Q. 10:45? A. Yes, sir, p.m. 
Q. Did you transport anyone, sir? A. Yes, sir. 
78 Q. And whom did you transport? A. Walter Harling and the 
complainant, Mr. Shields. 
Q. The complainant, Mr. Shields? A. Yes, sir. 
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Q. And where did you transport them from No. 13 Precinct ? 
A. From 13 to No. 9. | 

Q. Prior to the time that you got to No. 9 Precinct from No. 13 
Precinct, did you make any stops? A. Yes, sir. 

Q. And where did you stop? A. I stopped by Mrs. Brown's 
house, 1210 E Street Northeast. 

Q. And do you see Mrs. Brown here in the courtroom? | 
A. Yes, sir. 

Q. Is that the lady there (indicating)? A. Yes, sir. 

* * a * 

Q. At the time that you stopped at Mrs. Brown's house was 
there, in additional to you, was there anybody else in the car, sir? 


A. Yes, sir. 


Q. And who was inthe car? A. Detective Thomas, Mr. Harling, 
and Mr. Shields. 

Q. And where were they seated? A. In the back seat. 

Q. At the time that you stopped there did you take Mrs.| Brown 
down to No. 9 Precinct at that time? A. No, sir. 


Q. Did there come a time that she came to No. 9 Precinct? 


A. Yes, sir. | 


Q. And at No. 9 Precinct was there a lineup, sir? A. Yes, sir. 
Q. And what time was the lineup? A. The lineup was at 10-- 


I'm sorry, 11:35 p.m. 
Q. And did you conduct the lineup, sir? A. Yes, sir. 


| 
Q. And how many people in the lineup? A. Five. | 
Q. And was any identification made of anyone in the lineup by 


Mrs. Brown? A. Yes, sir. 
81 Q. Of whom? A. Of Mr. Harling, the defendant. 
Q. The defendant inthis case? A. Yes, sir. 


* * * ™ 
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WILLIAM DUNN 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Your name, sir, is William Dunn? A. That is correct, sir. 
. Are you a detective in the Metropolitan Police Department ? 


That is correct, sir. 
. Washington, D.C.? A. That is correct, sir. 
. And were you a detective on February 22nd, 1960? A. Yes, 


sir. 

Q. Were you assigned, sir, to the investigation of an alleged 
robbery and assault alleged to have taken place on December 31, 1960? 
A. Yes, sir. 

Q. As a result of that assignment did there come a time, sir, 
that you saw one Walter Harling? A. Yes, sir. 

Q. Do you see that person here in the courtroom? A. I do, 


@. And when did you see him, sir? A. Isaw him the Monday 
of the morning of February 22nd. 
THE COURT: What date? 
THE WITNESS: The morning of February 22nd. 
BY MR. CAPUTY: 
Q. Do you see that person here in the courtroom, Walter 
Harling, whom you had seen on February 22nd? A. Ido, sir. 
Q. Point him out. A. (Pointing) 
. Which one? A. Along side the attorney. 
. How is he dressed, for the record? A. At the time I saw 


. No, now. A. He has on a blue shirt anda jacket, suit jacket. 
. What color? A. Ican't make the jacket out too well. It 
looks like a grey tweed, herringbone. 
MR.CAPUTY: May the record show, if your Honor please, that 
the witness has pointed and identified the defendant Harling? 
THE COURT: The record may so indicate. | 
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BY MR. CAPUTY: 
Q. Did you talk to him on February 22nd? A. Yes,. sir. 
Q. Where? A. In the office of the Robbery Squad. 
Q. Now, as a result of talking to the defendant on February 22nd, 


what, if anything, did you do, sir, after talking? A. After talking to 


him, I placed a codefendant under arrest. 

THE COURT: Officer, would you mind keeping your voice up. 

THE WITNESS: After talking to the defendant Harling, I placed 
a co-defendant under arrest. 

MR. MELROD: Your Honor, I move that that be stricken, 
There is no co-defendant. 

THE COURT: Well, there is no co-defendant, of course. 

Whom did you place under arrest ? 

THE WITNESS: One Johnny Jimmie Thomas. 

BY MR. CAPUTY: 

Q. Now, at Police Headquarters on February 22nd was any 
identification made of the defendant Harling by anyone? A. Yes, sir. 

Q. And by whom? A. Mrs. Leventhal, the owner of Sam's 
Market located at 234 15th Street Northeast, and one William Shields, 
employed as a delivery boy for that store. 

Q. Was the identification made of the other individual too? 
A. That is correct, sir. 

THE COURT: What was your answer? 

THE WITNESS: That is correct, sir. 

BY MR. CAPUTY: 

Q. Was anything said by the defendant Harling concerning this 
offense of December 31? 

MR, MELROD: Objection. 

90 THE COURT: Just a moment. I think the hour of the arrest 

should be fixed and the time of the statement, if any, should be fixed 
also. 

BY MR. CAPUTY: 

Q. What time-- 
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THE COURT: You understand the importance of that, of course. 

MR. CAPUTY: Yes. If your Honor please, may I make a state- 
ment? It can't be fixed by this witness. It was fixed by the other wit- 
ness. 

THE COURT: Then I think you should first fix the time of the 
arrest. You can withdraw this witness for that purpose and then recall 
him, unless it can be stipulated. 

Will counsel come to the bench? 

(AT THE BENCH:) 

THE COURT: Of course, gentlemen, the rule of the Mallory 
case has been relaxed by the Goldsmith case but, nevertheless, I think 


it would be helpful to have the chronology. 


When do you contend that the arrest was made? 

MR. CAPUTY: As testified by Shields, that he had seen him on 
the 21st at 10 o'clock-- 

THE COURT: No, I want to know the time that the defendant 
was arrested. Do you know? 

MR. CAPUTY: No. Detective Eccles says he went to No. 13 

and transported him at 10:45. 

THE COURT: But he must have been arrested at some particu- 
lar time by some officer. 

MR.CAPUTY: Around 10:30 Shields says he had seen him in 
that place. 

THE COURT: How long before that was he arrested? I think 
the time that Harling was taken into custody should be in the record. 

MR. CAPUTY: Shields says about 10:30. 

THE COURT: Shields would not know when Harling was arrested. 

MR. CAPUTY: Yes, the police came there. He pointed him out, 
as he testified, and then he went to No. 13 Precinct with the police. 

THE COURT: Isee. You are right. 10:30 on what date? 

MR.CAPUTY: On the 21st. 

THE COURT: 10:30 p.m.? 

MR.CAPUTY: P.M., yes, your Honor. 
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MR. MELROD: I would object, your Honor, to any statements 
made by Harling-- 

THE COURT: Just a moment. Inever rule on matters pre- 
maturely before they actually arise. 

Then your position is that the record already shows that the 

arrest was made on February 22nd at 10:30? 

MR.CAPUTY: 21st. 

THE COURT: At 10:30 p.m.? 

MR.CAPUTY: At 10:30. 

THE COURT: I suggest you proceed from that point on and ask 
the witness, if you want to, at what time the alleged statement was made 
to him by the defendant. 

(IN OPEN COURT:) 

BY MR. CAPUTY: 

Q. Just answer yes. What time was the statement, if any, made 
by the defendant Harling to you on February 22nd? A. Between 10:30 
a.m. and 11:30 a.m. : 

MR. MELROD: Objection, your Honor, to any information stated. 

THE COURT: Objection overruled. This only fixes the|time. 

BY MR. CAPUTY: 

Q. Where had the defendant Harling been, if you know, after 
11:30 on February 21st? Where had he been? A. To my knowledge he 
had been at the Receiving Home. As a matter of fact, when I say at 
the Receiving Home, it is a true statement because I had to call the 
Juvenile Bureau-- 

THE COURT: No, just a moment. I am going to ask you to con- 
fine yourself strictly to answering the exact questions. 

93 THE WITNESS: All right, your Honor. 

BY MR, CAPUTY: 

Q. Now, will you tell what, if anything, the defendant said when 
you talked to him about 10:30 on February 22nd? 

MR. MELROD: Objection, your Honor. 

THE COURT: You may come to the bench. 
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(AT THE BENCH:) 

THE COURT: What is the ground of your objection? 

MR. MELROD: On the grounds that this boy was taken under 
arrest at 10:30 on February 21st and these statements were taken from 
him-- 

THE COURT: What is the ground? I know the facts. What is 
the legal ground? 

MR. MELROD: The grounds is that you cannot use a statement 
taken from a witness who has been under arrest and not taken to an 


arraigning ma: istrate during that interval, from 10: 30 that night until 
gning magi ’ 


10:30 the following morning. 

THE COURT: Do not get so vehement. Do not lose your urbanity 
for a moment. 

Objection overruled. On two grounds: This defendant is a juve- 
nile, Rule 5 of the Federal Rules of Criminal Procedure do not apply 
to juveniles. The Juvenile Court Act, as it has been construed, does 
not require a prompt preliminary examination of a defendant. Now, that 
seems incongruous because a juvenile at that stage has lesser rights 

than an adult, put that seems to be the law. In fact, the way the 
juvenile court operates, a juvenile may be taken into custody and the 
social workers, not lawyers, not the District Attorney, but social 
workers at the juvenile court are immediately notified and the social 
workers decide whether the juvenile should be sent back to his parents 
or placed in jail, in the juvenile jail, known as the Receiving Home. But 
that is done ex parte, without a hearing. Of course, it is astounding to 
me, always has been, that a social worker can deprive a person of his 
liberty. The matter may not come before the court for days afterwards 
until the social workers, I think they call it the Intake Department, 
complete their investigation and present the matter to the court. I have 
had occasion to so rule, that the rule of the Mallory case does not apply 
to juveniles. 

The second ground is that the Goldsmith case has given under- 
standing construction to the Mallory case. As indicated, the rule of the 
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Mallory case is not as absurd as lots of people thought, that it is more 
sensible than has generally been understood. The rule does not /require 
an immediate preliminary examination, immediate hearing before a 
committing magistrate; it requires, within a reasonable time after ar- 
rest, a person should be brought before a committing magistrate for an 
examination. 

Even if this person was an adult, I would say that the time inter- 
val is not unreasonable. The phrase used in the rule, as counsel will 
recall, is unnecessary delay. But, in any event, the whole rule does not 
apply to juveniles, so the objection is overruled. 

I suspected, Mr. Melrod, that that was the point you were rais- 
ing and I thought that the matter was of sufficient importance for me to 
invite counsel to the bench and explore it in detail. 

(IN OPEN COURT:) 

BY MR. CAPUTY: 

Q. Will you tell us what, if anything, was said by the defendant 
Harling concerning this offense of December 31, 1959? A. The defend- 
ant at that time admitted to me-- 

Q. Admit is a conclusion. A. The defendant at that time told 
me that he did partake in that robbery. 

THE COURT: That he did what? Would you mind keeping your 
voice up. 

THE WITNESS: He did participate in that robbery and that he 
did share between 70 and 80 dollars. And at that time he also implicated 
the other individual. 

THE COURT: Just what did he say? 

THE WITNESS: He stated that he went into the store and 

ordered a pack of Pall Mall cigarettes along with this other in- 
dividual. This other individual grabbed.the owner of the store, Mrs. 
Leventhal. At that time the delivery boy, Shields, went to Mrs. |Leven- 
thal's aid. At this point he struck Shields, he stated, with his fist, 
knocking him on top of Thomas. He saw a struggle. The other individual 
got up, went behind the counter and removed the money from the cash 
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register. They both left the store and then split the money at the other 
individual's home. 
MR.CAPUTY: That is all I have, if your Honor please. 
* ! * * * 
MR.CAPUTY: The government rests. 
* : * * 
(AT THE BENCH:) 
MR.CAPUTY: Your Honor, I have one more witness, Detective 
Ruffin, who just took part in the lineup, and I will tender him. 
THE COURT: Very well. The government rests? 
MR.CAPUTY: The government rests. 
* | x * 
WALTER L. HARLING 
DIRECT EXAMINATION 


BY MR. MELROD: 
Q. Keep your voice up so that the Court and the jury and the 


prosecutor can hear you. State your full name, please. A. Walter L. 
Harling. 

Q. Mr. Harling, where do you live? A. 1146 Bladensburg Road 
Northeast. 

Q. And how old are you? A. 18. 

Q. When'did you become 18 years of age? A. March 6, '59-- 
I mean '60. I'm sorry. 

Q. March what? A. March 6th. 

Q. What year, 1960? A. 1960. 

Q. Now, Walter, you are charged with having committed the 
crime of robbery and stabbing a Mrs. Leventhal on December 31st. 
Did you commit that act? A. No, sir. 

100 Q. The testimony was given that you wielded a knife and stabbed 

Mr. Shields in the back. Did you dothat? A. No, sir. 

Q. Tell us in your own words just what happened on December 
31st at 2:30 in the afternoon when you and the Thomas boy went in to 
the Leventhal store. A. When we went to the store I asked the 
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lady for a pack of cigarettes. 
THE COURT: Do not talk so fast. Talk slowly like your|lawyer 
is talking. 
THE WITNESS: Yes, sir. I asked Mrs. Leventhal for a pack of 
cigarettes. Then I asked Thomas what did he want. He said some candy. 
Then he said no, he don't want nothing. Then that's when he grabbed the 
lady. Then, after he pushed the lady to the floor, Shields jumped on 
him. They started tussling behind the counter. Then, as they was 
tussling, that's when he was supposed to get cut or something, stabbed. 
BY MR. MELROD: 
Q. Did you go behind the counter? A. No, sir. 
Q. Did you have aknife with you when you went into that |store ? 
A. No, sir. 
Q. Did you own 2 knife at that time? A. No, sir. 
101 Q. Did the police ever take any knife from you? A. No, sir. 
Q. Did you have any agreement with Thomas before you went 


into that store that the two of you would commit a robbery and steal any 


money from it? A. No, sir. 
Q. Did you go into the store for the purpose of committing that 

robbery? A. No, sir. 
Q. Had you been in that store before December 31st, Walter, 

at any other time? A. I might have been there one time, but I can't re- 

member. 
Q. Is that in the general neighborhood of your house? A. Yes, 


Q. Did you know the Shields boy, the boy that was injured in 
this occurrence? A. I have seen him before but I didn't know him. 
Q. You have seen him before the occurrence but you didn't 
know him personally? A. Yes, sir. 
Q. Testimony has been given here that you came from the rear 
of the Shields boy-- 
THE COURT: Please do not summarize the testimony. | You 
may ask him questions. 
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102 Q. Did you raise a knife from the rear of the Shields boy and 

stab him in the back? A. No, sir. 

Q. Did you ever tell the police that you raised a knife and 
stabbed him in the back? A. No, sir. 

Q. When the police picked you up did you tell them that the 
Shields boy did that, that the Shields boy had stabbed--I mean that the 
Thomas boy had stabbed the Shields boy? A. Not that night. 

Q. But did there come a time when you did tell them? A. Yes, 


* 


JOHN THOMAS 
DIRECT EXAMINATION 

BY MR. MELROD: 

Q. Please keep your voice up So that the Court and the last 
juror and the prosecutor can hear you when you answer the questions. 

111 Will you state your full name, please? A. Johnny Thomas. 

Q. And, Mr. Thomas, how old are you? A. 15. 

Q. And where do you live? A. 1626 E Street Southeast. 

THE COURT: Do not talk so fast because we all have to under - 
stand what you are saying. Speak like Mr. Melrod is speaking. 

BY MR. MELROD: 


Q. Where are you now being kept? A. National Training 
School. 
Q. Mr. Thomas, we are inquiring about an incident that oc- 


curred on December 31, 1959 at Mrs. Leventhal's grocery store. 
Were you there that day at Sam's Market? A. Yes, sir. 

Q. Did you go there with Mr. Harling, the defendant in this 
case? A. Yes, sir. 

Q. When you got there will you tell the Court and the jury in 
your own words just what happened? A. Well, we were just walking 
that day and he decided-- 

THE COURT: Speak slow and loud and distinctly so everyone 
can understand. Get closer to the microphone. 
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112 THE WITNESS: We were walking one day and Harling decided 
he wanted some cigarettes, so we was just walking past that store at 
the time so he went in there to get some cigarettes. | 
THE COURT: I told you to speak slower so we can ail under- 
stand what you are saying. | 
THE WITNESS: He went to get some cigarettes. He asked me 
what did I want, sc I said I wanted some candy. So, when the lady came 
down to give me the candy, I saw was nobody in the store but her and 
the boy. so I just thought, you know, it might be some easy money. So 
I just, when she came down to get me the candy, I just pushed her out 
of the way and the boy jumped across the counter and grabbed me by 
my waist, and I had the knife in my pocket so I just managed to turn 
around and stabbed him in his back. 
BY MR. MELROD: 
Q. Let me ask you this: Did you have any andenetancia with 
Walter Harling before you went into that grocery store that the two of 
you would rob the store? A. No, sir. 
Q. Did you decide on your own that you would seek to take this 
money out of the register? A. Yes, sir. 
Q. At the time that you say that you did stab the other boy that 
113 was there, will you describe the relative position of the two of 
you? What was he doing to you and what were you doing? A. He had 
me-~I had my back turned to him and he was laying on the counter 
with his arms around my waist, hitting me in the back of my head, so 
I turned around and started--I had him by his neck, so then I found out 
that wasn't doing any good so J just reached in my pocket and stabbed 
him. 
Q. Did you have a knife with you when you went into that store? 
A. Yes, sir. | 
Q. Where did you get the knife? A. It was in the alley} in the 
back of an alley where I lived at. All the boys around this place play 
with knives all the time. I guess one of them lost it. | 


| 
Q. Can you describe the kind of knife it was? A. It wasadagger. 
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Q. It was a dagger knife? A. Yes, sir. 
Q. About! how large was it? A. The handle was about four and 


a half inches and the blade was about five. 

Q. How long had you had that knife? A. I'd say about three 
weeks. 

114 Q. Mr. Thomas, the defendant Harling has been charged here 
with knifing Mr. Shields-- 

THE COURT: No, do not make any statements to him. You may 
ask questions. 

BY MR. MELROD: 

Q. Did Walter Harling stab the Shields boy in the back? 

A. No, sir. 

Q. Did Walter Harling hold a knife over Mrs. Leventhal and 
threaten her and demand that she open the register? A. No, sir. 

Q. Did Walter Harling ever have the knife in his hand? A. No,- 
sir. It was my knife. I had full possession of it. 

MR. MELROD: You may inquire. 

x x * * 

115 THE COURT: Mr. Melrod, I believe you said you had one more 
question ? 

MR. MELROD: May I make that two, your Honor? 

THE COURT: Very well, you may ask two. 

BY MR. MELROD: 

Q. Mr. Thomas, at the time you stabbed the Shields boy can 
you tell us was the Shields boy choking you at that time ? A. I don't 
think so. 

Q. Now, Mr. Thomas, did you plead guilty to stabbing the 
Shields boy in the Juvenile Court? 

MR.CAPUTY: I object, your Honor. 

THE COURT: Objection sustained. 

MR. MELROD: That is all, your Honor. 

THE COURT: That might be a matter for cross examination, 


but not for direct examination. 


119 
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CROSS EXAMINATION 
BY MR. CAPUTY: 


* * * * 


Q. Did you take any money out of the cash register? A. She 


gave it to me. 


Q. Did you split it withthe defendant Harling? A. No, sir, he 


said I was dumb, stupid, crazy. 
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Q. You got nothing to lose here, isn't that correct ? 

MR. MELROD: Objection, your Honor. 

THE COURT: Objection overruled. That goes to his credibility. 
BY MR. CAPUTY: 

Q. Your matter has been disposed of, hasn't it? Isn't that cor- 
rect? A. I don't know. | 

Q. Well, now, has it? Aren't you at the National Training 


School? A. Yes. 


Q. You have got nothing to lose here, isn't that correct , and 


you want to help your friend here, don't you? A. Wait a minute-- 


MR. MELROD: Objection, your Honor. 
THE COURT: Objection overruled. 
THE WITNESS: When I went to court, I told the Judge the same 


BY MR. CAPUTY: 


| 
Q. You want to help your friend, don't you? A. Sure I want to 


help him. Look, why should I want to spend my time-- | 


THE COURT: Just a moment. You must answer questidns: 
BY MR. CAPUTY: 

Q. You say sure you want to help him? Is that what you said? 
MR. MELROD: I would like him to finish his answer, your 
THE COURT: Just a moment. His answer was not responsive. 
You must answer the question. : 

Suppose you repeat your question, Mr. Caputy. 

MR.CAPUTY: Very well. 


34 

BY MR. CAPUTY: 

Q. Now, do you recall being at the Robbery Squad on February 
22nd when Mrs. Leventhal and Shields were there? A. I don't know 
what day it was. I know I was up there when they were there. 

Q. Didn't you tell the police officer, Officer Dunn, that you and 
Harling robbed Mrs. Leventhal? A. No,I didn't. 

Q. Did not on this day, at the Robbery Squad, didn't you and 
Harling say to Mrs. Leventhal, individually, ''We are sorry that we 
robbed you?" Didn't you say that and didn't he say it? A. I said; he 
didn't. 

* * 
123 REDIRECT EXAMINATION 

BY MR. MELROD: 

Q. Mr. Thomas, Mr. Caputy asked you about didn’t you plead 
guilty. Did you tell the Court in that proceeding the same story as you 
are telling here? A. Yes, sir. 

Q. Did you tell-- 

THE COURT: I do not think that is proper redirect examination. 

MR. MELROD: Your Honor, Mr. Caputy opened up that whole 
line of questioning. 

THE COURT: Well, he has answered your question, so we will 
let it stand. 

MR. MELROD: Yes. 

BY MR. MELROD: 

Q. And didn't you testify that you did the stabbing in that pro- 
ceeding ? 

THE COURT: No, you have asked the question. He has 

124 answered it. 
MR. MELROD: That's all. Thank you. 
THE COURT: You may step down. 


* x * 
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137 LUCILLE R. BROWN 
resumed the witness stand on behalf of the government, and having 
been previously duly sworn, was examined and testified further|as 
follows: 

DIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. Mrs. Brown, when you looked at the lineup on February 21, 
1960 at No. 9 Precinct did Detective Eccles say, pointing to the| defend- 
ant Harling, that that is the man that you saw out inthe car? A. No, sir. 

Q. Was anything said by Detective Eccles or anybody conducting 
that lineup which caused you to identify this defendant as the man that 
robbed you? A. No, sir. 

* * * 

138 FRANK ECCLES 
resumed the witness stand on behalf of the government and having been 
previously duly sworn was examined and testified further as follows: 

139 DIRECT EXAMINATION 

BY MR. CAPUTY: 

Q. Detective Eccles, at the lineup at No. 9 Precinct on |February 
21,1960, before Mcs. Brown made an identification of the defendant, did 
you point to the defendant Harling and say that this is the same|man 
whom you had seen inthe car? A. No, sir. 


Q. Did you indicate anything to Mrs. Brown when she viewed the 


lineup, give her any hint of any kind as to who was inthat lineup, sir? 

A. No, sir. 
* * * * 

141 MR.CAPUTY: The government rests, your Honor. 

THE COURT: Both sides rest? 
MR. MELROD: Yes, your Honor. 
THE COURT: You may come to the bench, gentlemen. 
(AT THE BENCH:) 
THE COURT: Do you want to renew your motion? 
MR. MELROD: I would like to renew my motion. 


36 

THE COURT: The same ruling. 

Are there any requests for instructions ? 

MR. CAPUTY: None from the government. 

THE COURT: Have you any? 

MR. MELROD: No, I have no requests other than the usual 
instructions. Iam sure that your Honor-- 

THE COURT: There is no such thing as a usual instruction. I 
do not recognize a request for usual instructions. As a matter of fact, 
I have no usual instructions, In the second place, that would be very 

142 ambiguous. If you have any special requests, you may make it. 

MR. MELROD: I have no special requests. 


* - * * 


| CLOSING ARGUMENT ON BEHALF 
OF THE GOVERNMENT 


MR, CAPUTY: 


«x « * EA 


146 Then you have the further testimony of Detective Dunn, who tells 


you that he had seen this defendant on February 22nd and that he had 
talkedto him and, as a result of talking to him, the other individual who 
testified for this defendant was placed under arrest and that he was 
taken to the robbery squad. That was the testimony. 

And you have the testimony also of Mrs. Leventhal on that, that 
the robbery squad identification was made of this defendant and of the 
other individual|by Shields and by Leventhal as the people who had 
robbed her. And you recall Mes. Leventhal's testimony. She said that 
she immediately recognized this defendant and the other individual as 
t he people who had robbed her and she said, if you recall, that they both 
said that 'm sorry. 

Then you have the testimony of Officer Dunn, who tells you that 
this defendant had made the admission, he said that: he participated in 
this robbery and he shared in the proceeds. 


* * * *. 


148 Then you have the testimony of Thomas who, members of the 
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jury. wants to do something here for his friend. Nothing further can 
happen to him. So, we say that you cannot place much credence /upon 
the testimony of this defendant and the witnesses presented and |we ask 
you, under this evidence, to return a verdict of guilty as charged. 


x * * * 


150 CLOSING ARGUMENT ON BEHALF 
OF THE DEFENDANT 


MR. MELROD: May it please the Court and you ladies and gentle- 
men of the jury: I first would like to thank you all for the attention that 
you have shown during the two days of trial of this case. 

Now, this is a criminal case and there are certain rules of law 
which his Honor will instruct you on that govern the law of such a case. 
To begin with, the defendant is always presumed to be innocent. That 
presumption of innocence carries throughout the trial. 

THE COURT: The Court is going to instruct and always) does in- 
struct the jury on the law and I do not think that counsel should give in- 
structions on the law. You have a right to apply them to the facts, of 
course. 

151 MR. MELROD: I intend to do that, your Honor. 

THE COURT: But the principles of law will be stated by the 


Court in the Court's own phraseology rather than counsel's phraseology. 


MR. MELROD: The government in this case must prove that 
t he defendant is guilty beyond a reasonable doubt. Now, then, a jreason- 
able doubt in this case contrary to a civil case, is not whether the evi- 
dence weighs equally but that you are satisfied beyond any reasonable 
doubt as to the guilt of this defendant in the three counts of the indict- 
ment that have been brought here by the government. 
THE COURT: The Court will not say that. The Court is going to 
instruct the jury to consider each count separately. 
MR. MELROD: Yes. Now, in the first count the defendant Harl- 
ing is charged with an assault with a dangerous weapon, namely, a knife, 
on one William Shields. Now, the question presented to you, ladies and 


gentlemen of the jury, is has the government satisfied you beyond a 
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reasonable doubt so that not a slightest doubt remains in your mind that 
the defendant Harling wielded a knife on Shields with an intent to injure 
him and did thus injure him. 

Now, this case is unique in that the defendant has offered the 
testimony of another individual who has admitted that he wielded the 
knife and stabbed Mr. Shields, and if you were to believe that testimony 
of Mr. Thomas, then, of course, the government has not established be- 

152 yond a reasonable doubt that Harling assaulted and stabbed Mr. 
Shields. 

THE COURT: Iam going to interrupt counsel in an effort to 
help counsel, really. I am going to instruct the jury that it makes no 
difference which of the two boys wielded the knife if they were acting 
jointly , because if they were acting jointly both are equally guilty of 
assault, irrespective of which one wielded the knife. 

I thought I would state that to counsel now rather than wait until 
counsel finishes. 


* x * 


163 . REBUTTAL ARGUMENT 
iON BEHALF OF THE GOVERNMENT 


MR. CAPUTY: If your Honor please, members of the jury: 
Now, members of the jury, it makes no difference whether the other 
individual, Thomas, confessed to anything at Juvenile Court. We know 
not, other than by the words of Thomas, that he says that he confessed 
to the stabbing. Assuming, members of the jury, that that is true-- 

MR. MELROD: I don't think there is any dispute that Mr. 

164 Thomas confessed in the Juvenile Court. 

THE COURT: I think Mr. Caputy is quite correct that the only 
evidence of that is Thomas’ own words. There is no proof that he made 
a confession. 

You may proceed, Mr. Caputy. 

MR.CAPUTY: We know not, members of the jury, whether it 
was robbery or whether it was a stabbing. But assuming that he had 


confessed in Juvenile Court to the stabbing, it doesn't mean because of 
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that confession that this individual cannot be tried for that same stabbing 
in this court, because this individual is here and the other individual 
was in the other court and we could not try him here, assuming for the 
purpose of that argument. 

Then counsel in his argument tells you, members of the|jury, 
does it make sense to you, he says, does it make sense that Harling 
would come and use the knife on the complaining witness Shields. It 
does. That is the natural reaction of people when they commit crimes. 
And that shows, if he wants to know about concert, members ofthe jury, 
that shows that they acted in concert. Because what happened?) Shields 
is in a struggle with Thomas. When Harling sees that, as they all do, 
and you know from your experience, Harling came to the assistance of 
Thomas and stabbed Shields. And you have the irreputable testimony, 
members of the jury, by Shields and Mrs. Leventhal, that this individual 

165 did the stabbing. But, again, it doesn't make any difference who 
did the stabbing. And it is not the government's purpose to tell) you what 
the law is because his Honor will tell you what the law is. But what 
they have done in this case, members of the jury, is try to create a 
smoke screen and made unjustifiable statements. They tell you--he 
tells you in his argument about the power of suggestion, members of 
the jury. He is telling you, trying to tell you that when the witnesses 
came here and testified as they did, they are not telling what they know 
to be the facts but what somebody suggested, as he put it, as counsel 
put it, power of suggestion. And he has reference, members of the 
jury, to the fact that the police’ on the 21st, the date of the arrest, 
stopped at Mrs. Brown's house. Regular police duty; you know|that as 
ordinary people, you know that as reasonable prudent people. As the 
officer said, they knew that there was a robbery, as Eccles said, that a 
robbery had been committed and he stopped there to have her come to 
the station, and you recall his testimony. She said, 'May I take a look?" 
And he said, "Don't get too close." But he told her to come to the sta- 


tion. That was the reason he stopped down there. Members of|the jury, 


he had to do that because he recalled that she was the victim ofa 
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robbery. Is that the power of suggestion that counsel wants you to be- 
lieve that there was a power of suggestion? 

166 And then the unwarranted accusation made that the only way that 
there was--the identity of this individual in the lineup is because Eccles 
said to the woman, "That is the man that was in the car.” Again, 
members of the jury, it is unwarranted and it is unkind. 

* * * * 

JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury: The defendant , 
Walter Harling, is on trial on charges of assault with a dangerous 
weapon and robbery. 

The indictment in this case consists of three counts. The first 
two counts relate to the same episode, namely, a holdup of a store of 
the witness Leventhal at 234 15th Street Northeast in this city that took 
place on December 31st, 1959. 

The first count charges the defendant, Walter Harling, with 


assault with a dangerous weapon on William H. Shields, an employee of 

167 that store. Specifically, it is charged that in the course of the 
perpetration of the robbery the defendant stabbed Shields with a knife 
twice. 


The second count charges robbery of Edythe Leventhal on 
December 3i1st 1959. 

The third count relates to a different event. It charges a rob- 
bery committed on February 12, 1960. Specifically, a type of robbery 
popularly known as a purse snatching. The specific charge is that the 
defendant, Walter Harling, on E Street in this city, E Street Northeast , 
struck Lucille Brown, knocked her down and stole her purse. 

It now becomes your duty to determine whether the defendant is 
guilty or not guilty of the offenses with which he is charged. You will 
bring in three verdicts, one on each count of the indictment. and in each 
case your verdict will be either guilty or not guilty. 

Your conclusion must be reached calmly and impartially , solely 
on the evidence’ that has been introduced at this trial, without any feeling 
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or emotion, without any sympathy on one hand or anger on the other or 


any other feeling or emotion. 
Before proceeding with my instructions as to this case,|I want to 
remind you, as you have learned from your participation in other trials, 
that it is the function of the Court, that is, it is my function and my duty 
to instruct the jury as to the law that is applicable to the case on trial. 
168 It is the duty of the jury to follow the Court's instructions as to 
the law. You are bound and obligated to take the law from the Court 
and to follow the Court's instruction as to the law. 
On the other hand, the jury decides the facts. You, ladies and 
gentlemen of the jury, are the sole judges of the facts and you must deter- 
mine the facts yourselves from the evidence and solely from the evidence 
introduced at this trial. 
In addition to instructing the jury as to the law, the Court has an 
additional function to perform and that is to summarize the evidence and 
to discuss and comment on the facts and on the evidence to the extent to 
which the Court deems it desirable to do so in order to aid andjassist the 
jury in arriving at its conclusions. The Court's summary of the evi- 
dence and the Court's discussion of the facts and on the evidence and 
the Court's comments on the facts and on the evidence are not binding on 
you. They are intended only to help you and you need attach to them only 
such weight as you deem wise and proper. If your recoHection or your 
view or your understanding of the evidence in any respect differs from 
the Court's recollection or the Court's understanding or the Court's 
view of the evidence, then it is your recollection. your anderstanding 
and your view that must prevail because, I repeat, the final decision on 
169 the facts is solely within your province. My instructions are 
binding on you only as concerns the law, 
I shall begin my instructions on the law by briefly summarizing a 
few general principles of law that are applicable to all criminal cases, 
including, of course, this one. Those of you who, in the course|of your 
service in this court, have participated at trials of criminal cases have 
probably heard them summarized before, but it is my duty, even at the 
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risk of wearisome repetition, to bring these principles to the attention 
of the jury afresh in every case. 

First, the fact that a defendant has been indicted and is charged 
with a crime is not in itself an indication of guilt and no inference is 
to be drawn against him from that fact because an indictment is merely ~ 
the procedure and the machinery by which a defendant is brought before 
the Court and is placed on trial. 

Second, every defendant in a criminal case is presumed to be 


innocent and this presumption of innocence attaches to him throughout 


the trial. 

Third, the burden of proof is on the government to prove the 
defendant's guilt beyond a reasonable doubt. Unless the government 
sustains this burden and proves beyond a reasonable doubt that the de- 
fendant has committed every element of the offense charged, the jury 

170 must find him not guilty. I repeat, the burden is on the govern- 
ment to prove the defendant's guilt beyond a reasonable doubt. But 
what is proof beyond a reasonable doubt? Proof beyond a reasonable 
doubt does not mean proof beyond all doubt whatsoever. It means 
proof to a moral certainty and not necessarily proof tc an absolute or 
mathematical certainty. By reasonable doubt, as its very name implies, 
is meant a doubt based on reason and not just some whimsical specula~ 
tion or some capricious conjecture. The words proof beyond a reason- 
able doubt can be explained simply in ordinary everyday words. Proof 
beyond a reasonable doubt simply means this: If, after an impartial 
comparison and consideration of all the evidence, you can say to your- 
self that you are not satisfied of the defendant's guilt , then you have a 
reasonable doubt. But, on the other hand, if after such impartial com- 
parison and consideration of all the evidence. you can truthfully and 
candidly say to ‘yourself that you have an abiding conviction of the de- 
fendant's guilt, such a conviction as you would be willing toact upon 
in the more weighty and important matters relating to your own affairs, 
then you have no reasonable doubt. In other words, proof beyond a 


reasonable doubt is such proof as will result in an abiding conviction 
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of the defendant's guilt on your part, such a conviction as you would 
be willing to act upon in the more weighty and important matters re- 

171 lating to your own affairs. 
In determining whether the government has established the 
charges against the defendant, you will consider and weigh the testi- 
mony of all of the witnesses who have testified before you, as well as 
all the circumstances concerning which testimony has been introduced. 
At times, circumstances may cast an illuminating light on oral |testi- 
mony. 
You are the sole judges of the credibility of witnesses. |I mean 
by that that it is for you, and for you alone, to determine whether to 
believe any witness, the extent to which any witness should be credited 
and the weight to be attached to his testimony. In case there is any 
conflict in the testimony, it is your function as jurors to resolve that 
conflict and to determine where the truth lies and what the fact|was. 


| 
In reaching a conclusion as to the credibility of any witness and in 


weighing the testimony of any witness, you have a right to consider 

any matter that seems to you to have a bearing on the question, For 
example, you have a right to consider the demeanor and the attitude 
of the witness on the witness stand, the witness' manner of testifying, 
whether the witness impressed you as having an accurate memory and 
recollection, whether the witness impressed you as a truth-telling in- 
dividual, whether the witness has any motive for not telling the|truth, 
and whether the witness has any interest in the outcome of this|case. 

172 If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not have reasonably 
been mistaken, you are then at liberty, if you deem it wise to do so, 
to disregard the entire testimony of that witness or any part of|that 
witness' testimony. 

This brings me to a consideration of the particular principles 

of law applicable to the charges involved in this case. The first prin- 
ciple concerning which I am going to instruct you is this, that it is 


the law that if two or more persons act jointly or, as the law says, in 
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concert, each performing a part that results in the commission of an 
offense, all are equally guilty of an entire offense. Thus, if two per- 
sons are engaged in perpetrating an assault or in perpetrating a robbery 
and one of them stabs the victim, then both are guilty of the stabbing. 
So, too, it is the law that if one person aids or abets, which means aids 
or assists another in the commission of an offense, he is equally guilty 
with the person who actually commits the offense. These principles 
you may find applicable to this case in disposing of the issues of fact. 

Now, the first count of the indictment charges an assault with 
a dangerous weapon, specifically, I repeat the charge is that on Decem- 
ber 31st, 1959 the defendant Harling stabbed William H. Shields with a 

173 knife. The charge is that he stabbed him twice. That is the 
government's contention. 

An assault is defined by law as an unlawful attempt or effort, 
with force and violence, to do injury to the person of another, coupled 
with the present apparent possibility of carrying out such an attempt. 

If such an assault is carried out with a dangerous weapon, such as a 
knife, in that event the crime is called an assault with a dangerous 
weapon. A dangerous weapon may be any object which is likely to pro- 
duce death or grave bodily injury and, of course, a knife is a dangerous 
weapon. 

Now, the second and third counts charge robbery, as I have indi- 
cated to you. Robbery is defined in the District of Columbia code very 
simply and very briefly , and I shall read that definition to you from the 
statute: Whoever by force or violence, whether against resistance or 
by sudden or stealthy seizure or snatching or by putting in fear, shall 
take from the person or immediate actual possession of another any- 
thing of value, is guilty of robbery. 

Now, then, I shall very briefly review the evidence on both sides 
bearing on each of the three counts of the indictment. I am going to 
consider the first and the second counts together because they both 
relate to the events that occurred on the same occasion, namely, the 
robbery of the Leventhal store. William H. Shields, an employee in 
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174 that store, and Edythe Leventhal, one of the proprietors, testi- 
fied that early in the afternoon of December 31st, 1959 two young men, 
one of whom was the defendant, he being the older of the two, walked 
into the store and, after pretending to desire to make some purchases, 
the younger young man grabbed Mrs. Leventhal, pushed her to the 
floor; that Shields came to her defense and tussled with him; that the 
older young man, the defendant here, stabbed Shields in the back with 
a large knife twice; that then he held the knife over Mrs. Leventhal and, 
while doing so, told the younger boy to go and get the money out’ of the 
cash register. Both Shields and Mrs. Leventhal identified the defend- 
ant as being the older of the two young men. Mrs. Leventhal testified 
that on a later occasion she identified the defendant and the other boy 


at the robbery squad, picking them out of a lineup, and that in her pres- 

ence the defendant Harling admitted that he committed the robbery, 

although he denied the stabbing. 
Now, as to the third count of the indictment, which charges rob- 


bery or, to use ordinary phraseology, purse snatching, of Lucille 
Brown, Lucille Brown testified that on February 12th she left her work 
about 6:20 p.m.; that she took the Navy Yard car; that she got off at E 
Street and was walking along on E Street when a man came up to her, 
struck her, threw her to the ground and took her pocketbook and ran. 
175 She identified the defendant as being the one who perpetrated 
this deed. She testified that several days after this happened she was 
taken to the precinct to view a lineup and that she picked the defendant 
out of the lineup as the person who committed the offense. Officer 
Eccles testified that he was present at the lineup and that Lucille Brown 
identified the defendant as the person who knocked her down and 
snatched her purse. Officer Dunn testified that he questioned the de- 
fendant and that the defendant admitted to him that he participated in 
the robbery and that he shared in the proceeds, that he admitted that 
he struck Shields with his fist and that his companion took money from 
the cash register, that they both went out and divided the proceeds. 
Now, the defendant took the witness stand and he denied that he 
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stabbed William H. Shields or that he participated in the robbery of the 
Leventhal store or that he robbed Lucille Brown. However, he admitted 
that he was in the Leventhal store on the occasion when the Leventhal 
store was robbed. He was there with one Thomas, but he claims that 
Thomas did the stabbing and perpetrated the robbery without his, 
Harling's, assistance or knowledge. Of course, if you believe that, you 
will find the defendant not guilty as to the third count--well, as to all 
of the counts. Thomas took the witness stand as a defense witness and 
176 he took the guilt upon himself and exculpated or tried to excul- 

pate the defendant Harling in respect to the first and second count of 
the complaint. 

Now, as to the third count of the complaint, that is, the robbery 
of Lucille Brown, the defendant claims that he was at home at the 
time the robbery was committed. In other words, he advances what is 
generally known as an alibi. His mother, Catherine Harling, was called 
as a witness in his behalf and she testified that her son was home that 
afternoon, but she also admitted that the defendant left the house at 
about seven o'clock that afternoon. Lucille Brown testified that she 
left her work at 6:20 p.m. that afternoon and that she was robbed some- 
time after 6:20 on her way home. 

Now, ladies and gentlemen of the jury, it is your function to de- 


termine where the truth lies and what the facts are. My discussion of _ 


the evidence is not binding on you, as I have indicated to you earlier 
in my remarks. The decision on the facts is your function, it is your 
duty and your responsibility. 

Before concluding my remarks, I want to say this one parting 
word to you, and that is that in deciding the matters submitted to you 
for decision you must use the same practical approach, the same com- 
mon sense and the same intelligence that you would employ in deciding 

177 any important matter that you have occasion to determine in 
the course of your everyday life. 

You will render a separate verdict on each of the three counts 


of the indictment: Count 1, assault with a dangerous weapon against 
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Shields; Count 2, robbery of Edythe Leventhal; Count 3, robbery of 
Lucille Brown. 

In each instance, your verdict may be either guilty or not guilty. 

As of course you are aware, your verdict must be reached by 
unanimous vote. 

Are there any objections or suggestions ? 

MR. CAPUTY: None from the government. 

MR. MELROD: May we approach the bench? 

THE COURT: You may come to the bench. 

(AT THE BENCH:) 

MR. MELROD: I only want to object to that portion of your 
Honor's charge which said that this defendant could be guilty of aiding 
and abetting under the first count of the indictment where he is|speci- 
fically charged with having assaulted Shields with a dangerous weapon. 

THE COURT: Of course, I realize that you are handicapped 
by having had very little criminal practice because you reminded me 
of that fact. The law is that you do not charge a person with aiding and 

178 abetting, you charge him with the crime and he may be convicted 
as a principal if the fact is that he aided and abetted. 

MR. MELROD: Other than that I have no further objection to 
the charge. 

* * 

181 (AT THE BENCH:) 
MR.CAPUTY: I think it is a good verdict. 
THE COURT: Yes,I think so. You know, the jury showed keen 
discernment. He was guilty on all three counts, but the evidence was 
not as strong on the third as it was on the first two. 


182 MR.CAPUTY: Iagree. Based on the evidence, I think it was 
a good verdict. 


THE COURT: Based on the evidence, I think the evidence was 
much stronger on the first two counts because on the third count it 
depended entirely on the victim's identification, and there was no con- 
fession as to the third count. The confession was as to the 
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first two counts. 

I think this jury was very keen, but Iam not a bit surprised 
because I have gotten used to this over the years. The average jury 
shows very keen discernment. 

MR.CAPUTY: I think it was a splendid one. It was a keen 
verdict. I agree with your Honor. 

THE COURT: Iam perfectly satisfied with this verdict, even 
though I haven't any doubt as to the defendant's guilt on the third count. 
Still, I like the verdict because the jury acted on very close evidence. 

This case was very well tried on both sides. You can say that 
to Mr. Melrod. 


* 


[ Filed June 14, 1960] 
JUDGMENT AND COMMITMENT 
On this 13th day of June, 1960, came the attorney for the gov- 


ernment and the defendant appeared in person and by his counsel, 
Leonard Melrod, Esquire. 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Assault with 
a Dangerous Weapon and Robbery as charged in counts one and two and 
the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) years to ten (10) years on 
count one; Three (3) years to fourteen (14) years on count two; Said 
sentences by the counts to run concurrently. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
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qualified officer and that the copy serve as the commitment of the 


defendant. 


/s/ Alexander Holtzoff 
United States District Judge 


The Court recommends commitment to a Federal Institution. 


Clerk 


[ Filed June 21, 1960] 
MOTION FOR LEAVE TO APPEAL 

1.) Now comes said Petitioner before this honorable court to seek 
leave to proceed on appealinforma paurperis. 2.) That this court 
appoint counsel to represent said petitioner in legal matters pertaining 
to this appeal. 3.) That trial judge did error instructing jury. 
4.) That there was mistaken identity of Government Witness. 5.) That 
co-defendant confessed to the robbery and stated that this petitioner 
had nothing whatsoever to do with the said crime. 6.) That this appeal 
is taken in good faith, and has merit, that the above statements are 
true and are not a frivolous matter. 7.) Judgement was rendered on 
the 13 day of June 1960. 8.) That said petitioner is incarcerated and 
is not at liberty on bond. 

Respectfully Submmitted, 

/s/ Walter L. Harling 


[Jurat - Certificate of Service] 


[ Filed June 21, 1960] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE 
TO PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Walter L. Harling, being first duly sworn according to law, 
depose and say that I am the in the above-Entitled cause, and, in sup- 
port of my application for leave to proceed in appeal without being 


required to prepay fees or costs, state as follows: 
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That I am a citizen of the United States. 

That because of my poverty I am unable to pay costs of said suit 
or action. 

That I am unable to give security for the same. 

That I believe I am entitled to the redress I seek in said Suit or 
action. 


That the nature of my cause of action is briefly stated as follows: 


/s/ Walter L. Harling 


[Jurat dated June 17, 1960] 


[ Filed June 21, 1960] 
Let the applicant proceed without prepayment of costs. 
This allowance is not to be construed as an expression that the 
appeal involves a substantial question. I. know of none. 


/s/ Alexander Holtzoff 


[ Filed June 30, 1960] 
Let transcript be furnished at Government expense. 
Holtzoff, J. 
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The first question is whether an alleged confession 


ertainee from a juvenile by a police officer at & time when 
the juvenile was under the exclusive jurisdiction of the Juvenile 
Court constitutes either such a part of the "records" or informa- 
tion concerning any Juvenile before the court as is contemplated 
in 52 Stat. 592 (1938, as amended, D. C. Code, sec. 11-929, (a) 
and (0), so as to render inadmissible in evidence against the 
juvenile the use of the alleged confession in a subsequent 
criminal proceeding on an indictment in the United States 
District Court for the District of Columbia, after the Juvenile 
Court had waived jurisdiction over the complaints allegedly 
confessed to and on which the subsequent indictment was founded, 
when there was no special order of the Juvenile Court permitting 
the use of such information in compliance with the requirements 
of paragraph (c) of the cited section of the Code, 
The second question is whether an alleged confession ; 

obtained from a seventeen year old boy: by a police officer at 
a time when the juvenile was under the exclusive jurisdiction 
of the Juvenile Court was admissible in evidence against him 
in a subsequent criminal proceeding on an indictment in the 

| United States District Court for the District of Columbia, after 
the Juvenile Court had waived jurisdiction over the complaints | 
allegedly confessed to and on which the subsequent indictment 

| was founded, when an adult indicted and tried under the same 

1 factual circumstances would have been entitled to the protection 


) of Rule 5(a) of the Federal Rules of Criminal Procedure, 18 U.S.C.A. 
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FOR DISTRICT OF COLUMBIA 


~~~ JURISDICTIONAL STATEMENT == 

This is an appeal from a final order of the United 
States District Court for the District of Columbia. The juris- 
diction of this Court is involved under Section 1291, Title 
28, United States Code. 

The judgment appealed from is a final judgment within 
the meaning of the aforesaid statutory provisions. An appeal 
was duly noted and perfected within the time provided by the 


applicable statutes and General Rules of this Court. 


STATEMENT. OF THE CASE 

The appellant was indicted in three counts for an 
assault with a dangerous weapon and for two robberies (J.A. 8). 
Both at the time of the alleged offenses and at the time he 
was taken into custody on February 21, 1960, the appellant was. 
seventeen years old (J.A. 3,8). On March 8, 1960, two days 
after appellant's eighteenth birthday, the Juvenile Court waived 
jurisdiction over three complaints filed in that Court against 
the appellant and ordered him held for trial under the regular 
pReedune of the United States District Court. The substance 
of the three complaints coincided with the three counts of the 


above-mentioned indictment (J.A. 3,8). On the same day the 


appellant was taken before the United States Commissioner, in- 


formed of his rights, and the preliminary hearing was continued 
at the request of the appellant to obtain counsel. On March 
15, 1960 the preliminary hearing was conducted at the request 
of the appellant who stated that he had been unable to obtain 
counsel, He was held for the action of the grand jury and 
committed to D. C. Jail upon the failure to furnish bail (J.A. 


5-8). On March 21, 1960 he was indicted in three counts and 
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on March 25, 1960 he was arraigned in proper person and without 


counsel and entered a plea of not guilty to the indictment (J.A. 
8, 9). On April 1, 1960, counsel was appointed to defend him 
(J.A. 9). 

At the trial William H. Shiele testified that on 
December 31, 1959 he was employed as @ parbetime stock clerk 
at a store owned by Sam Leventhal in the District of Columbia; 
that on that date the appellant and a younger boy came into 
the store and asked for some cigarettes and candy (J.A. 10); 
that suddenly the younger grabbed Mrs. Leventhal and pushed her 
to the floor, and that when he (Shields) went to her assistance, 
the appellant came over and hit him on the face and then turned 
him around and stabbed him in the back with a large hunting 
knife; that the appellant then held a knife over Mrs. Leventhal: 
and told her to get up from the floor and instructed the younger 
boy to take the money out of the cash register (J.A. 11); that 
Mrs. Leventhal opened the register, the younger boy took the 
money and that then he and the appellant fled. Shields then 
testified that he saw appellant next on February 21, 1960 at a 
skating rink and that he caused his arrest between 10:30 and 
11 P.M. that evening (J.A. 12). 

Mrs. Leventhal testified that she and her husband were 
in partnership in a store known as Sam's Market on December 31, 
1959, and that William H. Shields was her employee on that date, 
She corroborated Shields' testimony and identified the appellant 
as the individual who had stabbed Shields and ordered her to 
open the cash register (S.A. 14-15). She further testified 
that she had identified both the appellant and the younger boy 
at the Robbery Squad office at about 3 P.M. on February 22, 


1960, and that they had admitted the robbery but that Harling 
had denied the stabbing (J.A. 16): 
-3- 


Detective William Dunn testified that he had been 
assigned to investigate the alleged robbery and assault of 
December 31, 1959. He said that he saw and talked to the spe 
pellant on the morning of February 22, 1960 at the office of 
the Robbery Squad, and that as a result of the conversation 
one Johnny Jimmie Thomas was placed under arrest (J.A. 22-23), 
Detective Dunn states that appellant made a statement between 
10:30 and 11:30 A.M. that morning (J.A. 25) and that he admitted 
participation in the robbery, admitted striking Shields, and 
that he implicated Thomas (J.A. 25,27,28). 

The testimony of Detective Dunn was admitted over 
the objection of defense counsel. The Court overruled defense 
counsel on two grounds: (1) Thet the appellant was a juvenile 
and that Rule 5 of the Federal Rules of Criminal Procedure 
was not applicable to a juvenile and (2) if the appellant were 
an adult, che tine interval was not unreasonable under the 
authority of the Goldsmith case (J.A. 26-27), 

The appellent testified on his own behalf and denied 
participating in the robbery of Doccmber 31, 1959 and also 


cenied stabbing tilliem Chields. He admitted being in the 


store at the time of the robbery (J.A. 28-29), John Thomas 


testificd in behelf of the arpellant. He stated that he was 
presently fifteon years old &nd in detention at the National 
Training Scheol. He then testified that he went into the 
store with Waltcr Harling, but without any understanding that 
the two of them would rob the store and that the robbery and 


stabbing vere both committed by him alone (J.A. 30-32). 


References to the alleged confession obtained from 
the appellant were made both in the closing argument on behalf 
of the Government (J.A. 36) and in the charge to the jury by 
the Court (J.A. 45). ‘The appellant was acquitted of the third 
count of the indictment concerning a@ robbery (pocketbook snatch- 
ing) unrelated to the appeal, and in which there was no 
confession alleged, and he was convicted of the first two counts 
of the indictment concerning the stabbing and robbery of 
December 31, 1959. Appellant was sentenced to from three to 


ten years on the stabbing count with a concurrent sentence of 


from three to fourteen years on the robbery count (J.A. 47-48). 


Appellant made a timely motion to appeal in forma 
pauperis which was allowed by the trial court. This appeal 
followed, 


STATEMENT OF POINTS ON APPEAL 


The purpose of the Juvenile Court Act is to secure for 
each child the care and guidance as will serve both 
the welfare of the child and the best interests of the 


state, and the Act must be liberally construed to that 


end, but the District Court erred in not actively exer- 


cising the discretion given it under Sec. 11-914, 

The trial court erred in admitting testimony concerning 

the alleged confession in view of the specific prohibi- 
tions against disclosure of information concerning a 
juvenile before the Juvenile Court without special order 

of that Court, when the information has been obtained in 
performance of official duties, as defined in Sec, 11-929 
of the Act, 

The trial court erred in ruling that the Mallory Rule did 
not apply to the appellant inasmuch as he was a juvenile, 
and admitted the alleged confession over the timely objec- 
tion of cefense counsel, The trial court committed further 
error by not making a detailed inquiry into the circumstance 
surrounding the interrogation which resulted in the alleged 
confession, 

The trial court erred in admitting the testimony concerning 
the alleged confession by the appellant of a simple assault 


upon the victim of the assault with a dangerous weapon, 


SUMMARY OF ARGUMENT 
; I 
The purpose of the Juvenile Court Act is to secure 


the care and guidance of children coming within the jurisdic- 


tion of the Act, as will best serve their welfare of the 
child and the interest of the community, The Juvenile Court 
is placed in a relation of parens patriae to the youthful of- 
fender and the Act specifies nonformal and noncriminal procedura 
steps which facilitate this relationship, and which encourage 
disposition of matters coming before the Court on a social 
basis of rehabilitation rather than on a criminal basis of 
retribution. The Act gives the Juvenile Court exclusive and 
original jurisdiction over juvenile offenders who are under 
eighteen years of age at the time of their involvement, and 
the Act spells out how jurisdiction is acquired over the child, 
Safeguards are provided to insure the secrecy of the juvenile's 
involvement, including exclusion of the general public from 
the heevings of the Court, the prohibition of using evidence 
taken before the Court in a subsequent proceeding against the 
juvenile in another forum. In addition the Act makes it a 
misdenennor to ure any information concerning any juvenile 
before the court, directly or indirectly derived without 
special order of the Court. The Act commands that it must be 
liberally censtrued to accomplish its purposes, 

Hoxever, one section of the Act permits the Court to 
Glvest itself of the parens patriae relationship in the 
event it elects to waive jurisdiction over a juvenile more than 
sixteen years old in a case which would involve a felony if the 


Juvenile were an adult, and the Juvenile Court may order such 
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child held for trial under the regular procedures of the 
District Court. 
The record in the instant case indicates that the 


appellant received none of the benefits of the Juvenile Act, 


but in fact was prejudicéda by having come within the jurisdic- 


tion of the Court. An alleged confession was extracted from 
the appellant and fifteen days later the Juvenile Court waived 
jurisdiction over him to the District Court. 

The District Court in the subsequent criminal proceed- 
ing treated the appellant fully as an adult, and it made no 
active determination under the Juvenile Act which gave it 
authority to exercise discretion as whether the appellant should 
be proceeded against as an adult under the regular procedures 
of the District Court or whether the District Court should make 
'a@ @isposition of the case under the Act, Appellant contends 

this failure. by the District Court-to-make-an-active--- 
determination as to whether to use its authorized discretion 
amounts to an abuse of that discretion under a liberal interpre- 
tation of the section authorizing the same in the Juvenile Act. 
The appellant We thereby denied one statutory procedural step 
to which he was entitled, and that denial constituted reversible 
error, 

II. 

The appellant contends that the alleged confession 
taken from him by Detective Dunn constituted part of the records 
and knowledge acquired by that public officer in the performance 


of his official duties as defined in the Juvenile Act, and that 
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without special order of the Juvenile Court allowing the use 

of the alleged confession, it was error for the trial court to 

admit the same into evidence in consideration of the express 

prohibitions in the Act forbiding the use of such information. 
III. 

The trial court erred in ruling that the Mallory 
Rule did not apply to the appellant inasmuch as he was a 
juvenile, although the court was proceeding under the regular 
procedures of the District Court. The Court compounded its 
error on this ruling by failing to make the required detailed 
investigation into the circumstances surrounding the interroga- 
tion which resulted in the alleged confession, when a plea of 
unnecessary delay had been made by defense counsel, 

Assuming for the purpose of argument that the appellan 
had been an adult at the time he was taken into custody, upon a 
plea of unnecessary delay it would have been necessary to make 
a showing that the interval between the time the appellant was 
taken into custody, and the interrogation on the following day 
was not a delay of such a nature as to give opportunity to ex- 
tract a confession. Under the factual circumstances of this 
case in the light of the controlling cases, this showing could 
not have been made to render the confession admissible. 

IV. 

The trial court erred in admitting the testimony con- 
cerning the alleged confession by the appellant of a simple 
assault upon the victim of the assault with a dangerous weapon, 
Although there was no direct admission into evidence that the 


appellant confessed to assaulting Shields with a dangerous 
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weapon. Although there was no direct admission into evidence 
that the appellant corifessed to assaulting Shields with a 
cuugerous weapon, admission of the alleged confession of come 
mitting a simple assault on Shields, was in and of itself 


highly prejudicial and was evidence in the eyes of the jury 


tantamount to admitting the more aggravated assault. The pro- 


bative weight of the alleged simple assault confession is 
immaterial in determining whether its admission is reversible 


error, 


ARGUMENT 


I, The purpose of the Juvenile Court Act is to 
secure for each child the care and guidance 
as will serve both the welfare of the child 
and the best interests of the state, and the 
Act must be liberally construed to that end, 
but the District Court erred in not actively 
exercising the discretion given it under 
Sec, 11-914, 


The purposes and basic aims of the Juvenile Court Act 
are clear and unequivocal, The substantive objective of the 
Act is to secure for each child under the jurisdiction of the 
Juvenile aout, the care and guidance as will serve both the 
welfare of the child and the best interests of the community. 
Rehabilitation, ree protection, education and the prevention 
of Juvenile delinquency are aims of the Act in its application 
to those children coming under the jurisdiction of the Juvenile 
Court. These laudable aims and purposes intended by Congress 


were made more susceptible of accomplishment by the concomitant 


enactment of sections within the Act which paved the way pro- 


cedurally for the Juvenile Court to operate on a non-formal and 
non-oriminal basis, so that the formalities of a criminal pro-~ 
ceeding would be substituted with an informal social disposition 
of cases which would emphasize rehabilitation rather than retri« 
bution. 52, Stat. 596 (1938), as amended, D.C. Code, 1951 ed., 
@s8 amended, secs. 11-901 s 968. Shioutakon v. District of 


Columbia, 1956, 98 U.S. App. D.C. 371, 36 F.2d 666, In re 


Kroll, D.C, Mun. App. 1945, 43 A. 24 706, In re John Lawrence 
Poff (1955), 135 F. Supp. 224, White v. Reid et al., (1954), 
126 F. Supp. 867. Slaughter v. District of Columbia, D. Cc. 
Mun, App. (1957), 134 A.2a 338. In re Custody of a Minor (1957), 
102 U.S. App. D.C. 94, 250 F.2d 419. Koulter v. Reid (1960), 
183 F. Supp. 352. In re McDonald et al, 153 A.2d 651, D.C. 
Mun. App. 1959. 
The application of our Juvenile Court Act is summed 
up in Pee v. United States, 274 F.2d 556, at 558. 
“s## In the event a child commits aon offense 
against the law, the state assumes a position as 
& parens patriae and caresfor the child. Such a 
one is not accused of a crime, not tried for a 
crime, not convicted of a crime, not deemed to be 
a@ criminal, not punished as a criminal, and no 
public record is made of his alleged offense, In 
effect he is exempt from the criminal law." 
The foregoing procedures of the Juvenile Court Act 
anvly to juvenile offenders under eighteen years of age at the 
time of the involvement. D. C. Code 1951 ed.gll-906, Over 
them the Juvenile Court has original and exclusive Jurisdiction. 
Id. § 11-907. The Act specifies how the jurisdiction of the 
Juvenile Court is acquired over a child, either by way of in- 
vestigation and petition or by directly taking the child into 
custody. Id. ag 11-908, 11-912. Safeguards are provided for 
the child. toLZhckvecthp. s86¥eo0y of his involvement, United 
States of America v. Anonoymous, 176 F.Supp. 325. ‘The general 
public 1s excluded from the hearing conducted by the court and 


any evidence given in Juvenile Court may not later be used 


in evidence against the child in any case or proceeding in any 


th 


other court. Id. g 11-915. Further safeguards are provided by 


making it a misdemeanor punishable by fine and imprisonment 

to use any information conserning any juvenile before the 
court, directly or indirectly derived from the records, papers, 
files, or Communications of the See, or Byquired in the 
course of the performance of official duties. Id. 11-929, 

The construction of the aforementioned sections is 
not left in doubt. Congress has provided that the Act shall 
be liberally construed to accomplish the purposes therein 
sought. Id. § 11-903. This Sena eRustion has favor even in 
jurisdictions where not provided for by statute. See 31 An. 
Jr. 304, Juvenile Courts 8 21. 

One section of the Ly, however, Permits the Juvenile 
Court to divest itself of the role of parens patriae. In the 
aveneCenne @ ohild is sixteen years of age or older and is 
charged with an affense which would be felonious if he were 
an adult, the judge of the juvenile court may after full ine 
vestigation waive jurisdiction and order such child held for 
trial under the regular procedure of the court which would have 
jurisdiction of such offense if committed by an adult. D. Cc. 
Code 1951 ed., sec. 11-914, And the Court may accomplish the 
divestment on an ex parte basis. U.8. v. stevenson, 170 
F.Supp. 315. 

How did this parens patria procedure operate in the 
instant case? The appellant was arrested at about 10:30 P.M. 
on February 21, 1960 and taken to one police precinct (7.8. 12) 
and then transported to another where he was placed in a lineup 


approximately an hour later (J.A. 13). A delay enroute was 
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made to have hin "peeped” at by the victim of a crime other 
than the one for which he was taken into custody. Afterwards, 
although the record is not completely clear, the appellant 
spent the night at the Receiving Home and then the next day 
was brought to the office of the Robbery Squad at Metropolitan 
Police Headquarters for questioning. On that morning of 
February 22, 1960, between 10:30 and 11:30 A.M. an alleged 
confession was obtained from the appellant wherein he admitted 
robbing Edythe Levanthal and admitted striking Shields (J.A. 
22-23, 25,27, 28). The record indicates that later that same 
day at approximately 3 P.M. the appellant was still in the 
office of the Robbery Squad, and then admitting the robbery in 
the presence of the complaining witness (J.A. 16). Fifteen 

1 days later on March $, 1960 the Juvenile Court waived juris- 
diction over the appellant. 

The trial court did not actively exercise the discre- 
tion given it in Sec. 11-914 of the Juvenile Court Act. It 
treated the appellant's case fully as though the indictment had 

| been one brought against an adult. This procedural handling 

| of the case constituted reversible error inasmuch as the ap- 
pellant was denied a determination by the trial court as to 
“hether under the liberal construction of the Act, it would be 
in the best interest of the appellant and the community to try 


‘| him under the regular procedures of the District Court or to 


| 
\ dispose of his case under the provisions of the Act. While 


there is authority that the Juvenile Court may handle the 
question of waiver on an ex parte basis, U. S. v. Stevenson, 
170 F. Supp. 315, there is no authority that the District Court 


may disregard the question completely. 


—} So 


tI. ‘The trial court erred in admitting testimony 


concerning the alleged confession in view of 


the specific prohibitions against disclosure 
of information concerning & juvenile before 
the Juvenile Court without special order of 
that Court, when the information has been 


obtained in performance of official duties, 
as defined in Sec. 11-929 of the Act. 


fhe appellant contends that the alleged statements 
made by the appellant to Detective Dunn constituted part of 
that detective's records as defined in D. C. Code, 1951 ed, 
§ 11-929 (a), and also part of the knowledge the detective 
gained while in the performance of official duties as defined 
in paregraph (c) of the cited section, and that without special 
order of the Juvenile Court allowing the use of the alleged | 
confession as required by paragraph (c), it was error for the | 
trial court to admit the testimony concerning the alleged con- | 
fession of the robbery on Mrs. Levanthal and the assault on 
Shields into evidence, in view of the specific prohibition 
imposed by sec. 11-929, Id. It would seem that that court 
ghould have held a hearing out of the presence of the jury, as 
4s done when the question of an involuntary confession is 
raised, Wright v. U. S., 102 U.S. App. D.C. 36, 250 F.2d 4, and 


then ruled on whether the testimony of Detective Dunn came 


The Juvenile Court may only waive jurisdiction over 


to the District Court after "full investigation". In the 


within the prohibition imposed by Sec. 11-929. | 


instant case the waiver came about two weeks after the alleged 


confession. 


5 - | 
) | 


There is no reason to assume that the alleged 


confession did not constitute some part of the flle in the case, 


and that it was not considered during the investigation on 


whether to waive or retain jurisdiction over the appellant. 
"phere is a presumption of regularity which 
attached to the acts of a public officer on public 
matters, within his Jurisdiction, and whenever he 
has a discretion." Wilkes v. Densman, 1849, 7 How, 
89, 48 U.S, 89, 12 L.Ed. ©10, “Eastern States 
Petroleum Corp. v. Rogers, D.C. Cir, 205 F.2d 593, 
as cited in U. S. v. Stevenson, 170 F. Supp. 315 
at 319. 
Moreover, the trial court was aware that a recommendation to 
waive jurisdiction is sometimes made by the Metropolitan 
Police Department, U. S. v. William R. White, 153 F. Supp. 809, 
and accordingly, it is reasonable to assume that the report of 
the detective necessarily included the fact materials, including 
the alleged confession, if not a recommendation, upon which the 
Juvenile Court could exercise its discretion cormerning waiver. 
Therefore, an inquiry as to the propriety of the testimony 
should have been made by the trial court. 
It must be further assumed that the interrogation 
of Detective Dunn was as an officer or agent of the Juvenile 
Court, At the time of the alleged confession, the appellant 
was under the inclusive jurisdiction of the Juvenile Court and 
the only Legitimate investigation which could have been made by 
the detective would be pursuant to D. C. Code 1951 ed., Sec, 
11-908 and Id, § 11-912, which would necessarily make his 
knowledge as acquired in the course and performance of official 
duties within the purview of Id, g 11-929 (c), and the prohi- 
bition imposed therein. 
To indiscriminately permit police officers to testify 


as to the result of their investigations of a Juvenile while 


Abs 


the juvenile is in a parens patriae relationship with the 
Juvenile Court would be to frustrate the purposes and aims of 
the Court. Rather than to encourage non-formal rehabilitative 
cooperation of a juvenile it world encourage the youthful of- 
fender who is between sixteen and eighteen, and involved in a 
situation which could result in an indictment, to be guarded 
and uncooperative, and primarily concerned with avoiding a situ- 
ation in which if he were to ve indicted, he would be destined 
to a certain conviction because of his cooperation while under 
the jurisdiction of the Juvenile Court, 
fe To require the Juvenile Court to issue a special order | 

in order that a police officer obtaining information while in 
the pursuance of official duties may use the same in an adult 

in the cases where a 


calloused youthful offender should be treated as an adult, but 


it would protect the purposes of the Court in those cascs where i 


| 
jurisdiction is or might be waived in consideration of the burden+ 
t 


i 


some calendar of that Court. U. S. v. Stevenson, 170 F. Supp. 314 


t 


In conclusion, this Court is urged to give a liberal 


| 
i 
construction favoring the juvenile to those prohibitions con~- 
tained in § 11-929 to the end that the purposes of the Juvenile 
Court Act may be carried out, to wit: 


"that the care and custody and discipline 
of the child shall approximate, as nearly as nay 
be, that which should be given oy its parents, and 
that, as far as practicable, any delinauent child 
shall be treated, not as a criminal, but as misdirected 
and misguided, and needing aid and encouragement." 
Ex parte Hollowell, c4 Okla. Crim. 355, 182 P.2d 771. 


IIL. The trial court erred in vuling that the 


Mallory Rule did not apply to the appellant 
inasmuch as he was a juvenile, and adnitted 
the alleged confession over the timely objeo~ 
tion of defense counsel. The trial court 
committed further error by not making a de- 
tailed inquiry into the circunstance 
surrounding the interrogation which resulted 
in the alleged confession. 


In overruling the timely objection of defense counsel 


to the admission of an alleged confession (J.A. 25-26) the 
the 
trial court erred in ruling that/Mallory Rule did not apply to 


the juvenile appellant when the appellant was being tried under 
the regular procedure of the District Court, 


"This was error. Since the juveniles had been 
removed from the processes specially provided for 
juveniles, they were subject to all the processes 
applicable to persons accused of crime and also, 
by reason of that fact, entitled to all the proteo-~ 
tions and privileges accorded to accused persons in 
criminal cases. The proceedings ag to them, being 
‘the regular procedure! of the District Court, were 
controlled by the Federal Rules. So the doctrine 
of the Mallory case applied." Pee v. United States, 
274 F.2d 556. 


The trial court appears to have ruled in the alterna~ 
tive, first that the appellant was not entitled to the protection 
of the Mallory Rule, and second, that under the authority of 
the Goldsmith case, 2/7 F.2d 335, that even if the appellant had 


been an adult, that the time interval was not unreasonable (J.A. 


26-27). The appellant contends that the first ruling of the 


court denying the juvenile appellant the benefit of the protectio 
of the Mallory Rule exhausted consideration of the subject by 


the trial court and was reversible error; and, that the second 
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ground for overruling the defense objection to testimony con~ 


cerning the confession was in fact merely a comnent or opinion 


of the trial court on the time interval involved, assuming 
that the appellant had been an adult. Moreover, Goldsmith v. 
U, S. Id. requires the trial court to examine in detail all 
the circumstances surrounding the plea of unnecessary delay, 
including the purpose, manner, and length of time involved in 
the police interrogation. The record does not reflect that 
the trial court made this detailed inquiry (J.A. 22-27). In 
addition, the Goldsmith case is distinguished from the instant 
case in that it was concerned with new and spontaneous utter-~ 
ances made after preliminary examination and after earlier 
statements had been ruled as inadmissible. Id. at page 345, 
Assuming arguendo, that the appellant had been an 
adult on February 21, 1960. Upon a plea of unnecessary delay 
in being brought before a committing magistrate, it would have 
been necessary before the alleged confession could have been 
admitted, to make a showing that delay from 10:30 P.M. on 
the 2lst until 11:30 A.M. on the 22nd and then until 3 P.M. on 
that day was not of such a nature as to give opportunity for 
the extraction of a confession. Mallory v. U.S., 354 U.S. 449, 
This would have been an insurmountable burden upon the Govern- 
ment. In Genoza v. U. S., U.S. Ct. Apps., 9th Cir, decided 
June 6, 1960, 279 F.2d 616, it was held that a confession made 
within approximately an hour after arrest was inadmissible when 
the reason of that short delay was shown to be for the purpose 
of extracting a confession, and the admissions were not spon- 


taneous but the result of intensive interrogation and 
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confrontation by an accuser. Therefore, had the appellant been 
approximately three months older, he would have been an adult 
and entitled to be brought before a committing magistrate at 
the first opportunity on the morning of the e2nd without the 
unnecessary Gelay of the interrogation at the Robbery Squad 
until about 11:30 A.M. of that day. 

Accordingly, the only meaningful way in which the 
appellant can be afforded the full benefit of the protection 
of the Mallory Rule when he is tried under the regular procedures 
of the District Court, is to apply the Rule to his case as though 
he had been an adult from the moment he was taken into custody. 
This is a reasonable application of the Rule. Nothing in Rule 
5(a) contemplates the intervention of a Juvenile Court proceed~ 
ing with all the opportunities that are presented during the 
detention by that Court for the possibility of the same evils 
to occur which areclearly outlawed in the Mallory Rule. On 
the other hand, nothing in the Juvenile Court's order of waiver 
over the Appellant permits a simultaneous waiver of the time 


interval between the first taking into custody and the prelimi- 


specifically states that the trial shall be under the regular 


| 
H 
| 
| 
nary examination so fr as Rule 5 is concerned, when the order | 
| 
| 
| 


procedures (J.A. 3). To say that protection of the Rule attaches |; 
at the time of the arrest of record after the Juvenile Court 
waiver is to beg the question. Under that theory, even an 

adult could be arrested, interrogated and released, and subse- 


quently re-arrested and promptly arraigned in compliance with 


the Rules, and then it could be claimed that under the second 
proper arrest and proper arraignment, the former confession 
ccovlld be used. Once the appellant was subjected to the regular { 
procedures of the District Court, 1t became Incumbent upon ! 
the Government, upon the plea of unnecessary delay, to demonstrat 
that the extraction of a confession between the original taking 
into custody and the time of the appearance before the Commis~ 
sioner, was not of such a nature to give opportunity for the 
extraction of a confession. Pee v. U. S., 274 F.2d 556; 

Mallory v. United States, 354 U.S. 449, 77 S.Ct. 1356. This 
procedural requirement again does not impose an unreasonable 
burden on the Government, It can still present its case on 
testimony other than that based on an alleged confession, and 

if a confession subsequent to the appearance before the Comnis- 
sloner or another committing magistrate had been made, it would 


have been adnissible under the Goldsmith case, 


IV. The trial court erred in admitting the 


testimony concerning the alleged confession 

by the appellant of a simple assault upon 

the victim of the assault with a dangerous 

weapon, 

In the instant case while there was testimony inde-~ 


pendent of the alleged confession which incriminated the 


himself and by his alleged accomplice which, if believed, ex- 
onerated hin tn both the robbery and stabbing. If the jury 
had not had testimony concerning the elleged confession before 


it, it would have necessarily been limited in arriving at its 
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| 
appellant, there was also testimony offered in his behalf by 
| 
| 
| 
i 


verdict on the basis of the credibility of the witnesses. But 
in this case, the eonreaeian made the difference. (See con- 
ments of trial judge, J.A. 47-43). Moreover, the probative 
weight of the alleged confession is immaterial in determining 
for the purpose of avoiding error 

whether its admission is reversible error. It cannot/ve said 
that the confession did not tend to prove guilt. Bram v. 
United States (1697), 168 U.S. 532, 18 S.Ct. 183. See dissent- 
ing opinion in Goldsmith v. U, $8., 277 F.2d 335. 

Although there was no direct admission into evidence 
that the appellant confessed to assaulting Shields with a 
dangerous weapon, admission of the alleged confession of com- 
mitting a simple assault on Shields, was in and on itself highly | 
prejudicial (J.A. 27), and was evidence in the eyes of the jury 
tantamount to admitting the more aggravated assault, and the 
-admission of testimony concerning the simple assault deprived 


the appellant of a fair trial on the first count of the indictment}. 


| 
CONCLUSION | 


In conclusion, the appellant was deprived of a fair | 
trial by admission into evidence testimony concerning an al- | 
leged confession which was neither admissible under the specific 
prohibits of the Juvenile Court Act nor under the protection a& 
forded him by the Mallory Rule, 


WHEREFORE, appellant moves this Court to enter an order 


ruling the alleged confession inadmissible, and ordering the con | 
viction on both counts reversed, 


Respectfully submitted, 
yO Goal Co Wi le 


Benest C, Raskatskas 
503 F Street, N.W. 
Washington 1, D. Cc, 


Attorney for Appellant 
{Appointed by the United 
States District Court for 
the District of Columbia 


APPENDIX A 


STATES AND RULES INVOLVED: 


AS TO THE ADMISSION OF THE ALLEGED CONFESSION: 


“Appearance before the Comnissioner, An officer 
making an arrest under a warrant issued upon a com- 
plaint or any person maxing an arrest without a warrant 
shall take the arrested person without unnecessary de- 
lay before the nearest available commissioner or before any 
nearby officer empowered to commit persons charged with 
offenses against the laws of the United States. When a 
person arrested without a warrant is brought before a 
commissioner or other officer, a complaint shall be filed 
forthwith," 


i 


Juvenile Court Act, 52 Stat. 59€ (1938), as amended, 
Code, 
"g 11-902, Purpose and basic aims. 


fhe purpose of this chapter is to secure for 
each child under its jurisdiction such care and 
guidance, preferably in his own home, as will serve 
the chiid's welfare and the best interests of the 
state; to conserve and-strengthen the child's family 
ties whenever possible, removing him from the custody 
of his parents only when his wlefare or the safety 
and protection of the public cannot be adequately 
safeguarded without such removal; and when such 
child is removed from his own family, to secure for 
him custody, care and discipline as nearly as pos- 
sible equivaient to that which should have been 
given by his parents," 


"g 11-906, Application of chapter and definitions. 


(a) This chapter shall apply to any person 
under the age of 18 years-- 

(1) Who has violated any law; or who has 
violated any ordinance or regulation of the 
District of Columbia; * * #”! 


"@ 11-907. Jurisdiction~-Original and exclusive, 


1. Children,--Except as herein otherwise provided, 
the court shell have original and exclusive jurisdiction 
of all cases and in proceedings: 

(a) Concerning any child coming within the terns 
and provisions of this chapter. 


(b) Goncerning any person under 21 years 
of age charged with having violated any Jaw, or 
violated any ordinance or regulation of the 
District of Columbie, prior to having become 18 
years of age, subject to appropriate statutes of 
limitation, 

* *&© * * & 

Nothing contained herein shall deprive other 
courts of the right to determine the custody of 
children upon write of habeas corpus or when such 
custody is incidental to the determination of causes 
pending in such courts, 

When jurisdiction shall have been obtained by 
the court in the case of' any child, such ehiid ehall 
continue under the jurisdiction of the court until 
he becomes @1 years of age unless discharged prior 
thereto: Provided, however, Phat nothing herein con- 
tained shali aftect the jurisdiction of other courts 
over offenses committed by such child after he reaches 
the age of 18, * * ¥* 


"$ 21-908, Infermatlon-~Investigation-- 
Petition--Contents. 


Whenever any person shail give to the director 
of social work of the court, or other officer of the 
court-duly designated as his representative, informa-—-- 


tion tn his possession that a chlid 1s within the 
provisions of this chapter, it shall be the duty of 

a duly designated officer of the court to make pre~ 
liminary investigation to determine whether the 
interests of the public or of the child require that 
further action be taken and report his finding, to- 
gether with a statement of the facts, to the director 
of social work. Whenever practicable such inquiry 
shall Include a preliminary investigation of the 

home and environmental situation of the child, his 
previous history, and the circumstances which were 

the subject of the information. If the director of 
social work finds that jurisdiction should be acquired, 
he shall, after consultation with and approval by the 
corporation counsel or assistant corporation counsel 
assigned to the court, authorize a petition to be filed. 
fn any case in which said director fails to so find, 
the person giving Laformation to the director may pre- 
sent the facts to the corporation counsel er his 
assistant, who, after investigation by an officer of 
the court as herein provided, may authorize a petition 
to be filed. The proceedings shall be entitled, ‘In 
the matter of _._» @ child under eighteen years 
of age,' 


The petition shail be verified by the officer 
making the investigation, or some other person having 
personai knowledge of the case, and shall allege 
briefly the facts which bring said child within the 
provisions of this chapter, and stating the name, 
age, and residence (1) of the child; (2) of his 
parents; (3) of his legal guardian, if there be 
one; (4) of the person or persons having custody or 
control of the child; and (5) of the nearest known 
relative, if no parent or guardian can be found, ff 
any of the facts herein required are not known by 
the petition the petition shall so state, (June 1, 
1938, 52 Stat. 597, ch. 309, § 7.)" 


"§ 11-912, Taking child into custody--Release 
to parent, guardian, custodian, or pro- 
bation officer--Limitation on detention 
without court order, 


Whenever any officer takes a child into custody, 
he shall, unless it is impracticable or has been 
otherwise ordered by the court, accept the written 
promise of the parent, guardian, or custodian to 
bring the child to the court at the time fixed, 
Thereupon such child may be released in the custody 
of @ parent, guardian, or custodian. If not so re~ 
leased, such child shall be placed in the custody 
of a probation officer or other person designated 
by the court, or taken immediately to the court or 
to a place of detention provided by the Board of 
Public Welfare, and the officer taking him shall 
immediately notify the court and shall file a peti-~ 
tlon when directed to do so by the court, 

In the case of any child whase custody has 
been assumed by the court and pending the final disposi- 
tion of the case, the child may be released in the 
custody of a parent, guardian, or custodian, or of a 
probation officer or other person appointed by the 
court, to be brought before the court at the time 
designated, When not released as herein provided, 
such child, pending the hearing of the ease, shall 
be detained in such place of detention as shall be 
provided by the Board of Public Welfare, subjec to 
further order of the court, 

Nothing in thig chapter shall be construed as 
forbidding any peace officer, police officer, or 
probation officer from immediately taking into cus~ 
cody any child who is found violating any law or 
ordinance, or who is reasonably believed to be a 
fugitive from his parents or fromm justice, or whose 
Surroundings are such as to endanger his health, morals, 


or safety, unless imnediate action is taken. in 
every such case the officer taking the child into 
custody shall immediately report the fact to the 
court and the case shall then be proceeded with 

as provided in this chapter. No such child shall 
‘be held in such place of detention for any period 
longer than five days, excluding Sundays and holi- 
days, uniess the judge shal] order such child 
detained for a further period, (As amended June 
12, 1952, €6 Stat. 134, ch. 417, § 1.)° 


"S 11-914. Waiver of jurisdiction in case of 
felony~-Transfer of case, 


If a chlid sixteen years of age or older is 
charged with an offense which would amount to a 
felony in the case of an adult, or any child 
charged with an offense which if comaitted by an 
adult is punishable by death or life imprisonment, 
the judge may, after full investigation, waive 
Jurisdiction and order such child held for trial 
under the regula procedure of the court which would 
have jurisdiction of such other offense if committed 
by an adult; or such other court may exercise the 
powers conferred upon the Juvenile court in this 
Act in conducting and disposing of such cases, 
(June 1, 1938, 52 Stat. 599, ch. 309, § 13; May 15, 


1947, 61 Stat. 92, eh. 57.)" 


"g 11-915, Hearing--Informal, general public 
excluded, * * * Effect of evidence. 


The court may conduct the hearing in an informal 
manner, and may adjourn the hearing from time to time, 
In the hearing of any case the general public shall 
be excluded and only such persons as have a direct 
interest in the case and their representative snall 
be admitted except that the judge, by rule of courts 
or special order, may admit such other persons as he 
deems to have a legitimate interest in the case or 
the work of the court, 

% % % 

(3) * * * The disposition of a child or any 
evidence against the child in any case or proceed- 
ing in any other court, nor shall such disposition, 
or evidence or adjudication operate to disqualify 
a child in any future civil-service examination, 
appointment, or application for public service under 
either the Government of the United States or of the 
District of Columbia (June 1, 1938, 52 Stat. 599, 
ch. 309, § 14.) 


"§ 11-929. Records--Jnspection limited--Penalties, 


(a) The court shall maintain records of all 
cases brought before the court, Such records shall 
be withheld from indiscriminate public inspection 
but shall be open to inspection only by respondents, 
their parents or guardians and their duly authorized 
attorneys, and by any institution or agency to which 
a child may have been committed pursuant to section 
11-915, Such records may, pursuant to rule of court 
or special order of the court, be inspected by other 
interested persons, institutions and agencies, As 
used in this subsection, the word 'records' includes 
notices filed with the court by arresting, officers 
pursuant to section 11-912, the court docket and 
entries therein, the petitions, complaints, informa- 
tions, motions and other papers filed in any case, 
transcripts of testimony taken in any case tried 
by the court and findings, verdicts, judgments, 
orders and decrees, and other writings filed in pro- 
ceedings before the court, other than social records, 

(bo) The records made by officers of the court 
pursuant to sections 11-908 and 11-924, referred to 
in this section as social records, shall be withheld 
from indiscriminate public inspection, except that 
such-records-or- parts thereof shall be made avail- 
able by rule of court or special order of court to 
such persons, governmental and private agencies, and 
institution, welfare, treatment, and rehabilitation 
of the child, and to any court before which any such 
child may appear. ‘The judge may also provide by rule 
or special order that any such person or agency may 
make or receive copies of such records or parts 
thereof, No person, agency, or institution which 
has received records or information under this section 
may publish or use them for any purpose other than 
that for which they were received, 

(c) It shall be unlawful, except for purposes for 
which records, parts thereof, or information therefrom 
have been released pursuant to section 11-929 or ex- 
cept for purposes thereafter permitted by special order 
of court, and in accordance with any applicable rules 
of court, for any person ox persons to disclose, re- 
ceive, or make use of, or authorize, knowingly permit, 
participate in, or acquiesce in the use of any informa- 
tion concerning any juvenile before the court, directly 
or indirectly derived from the records, papers, files, 
or communications of the court, or acquired in the 
course of the performance of official duties. 

(d) Any person or bergons who shall violate sub-~ 
section (c) of this section shall be guilty of a 


misdemeanor, and upon conviction thereof, be punished 
by a fine of not more than $100 or by imprisonment 

for not more than ninety days, or by both, Prosecu- 
tions for violations of subsection (c) of this section 
shall be brought in the name of the District of Columbia 
by the Corporation Counsel or any of his assistants. 

(As amended June 12, 1952, 6€ Stat. 134, ch. 417, § 3.) 


AS TO THE CONVICTION BELOW: 


Act of Mar. 3, 1901, 31 Stat. 1321, ch. 854, § 804, 


D. C. Code, Title 22-502, 1951 ed. 


Tassault with intent to comnit mayhem or with 
dangerous weapon. 

Every person convicted of an assault with 
intent to commit mayhem, or of an assault with 
a dangerous weapon, shall be sentenced to in-~ 
prisonment for not more than ten years, 


Act of Mar. 3, 1901, 32 Stat. 1322, ch. 854, § 810, 
D. GC, Code, Title 22-2901, 1951 ed, 


"Robbery-= 


Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or 
snatching, or by putting into fear, shall take from 
the person or immediate actual possession of another 
anything of value, is guilty of robbery, and any 
person convicted thereof shall suffer imprisonment 
for not less than six months nor more than fifteen 
years," 
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STATEMENT OF QUESTIONS PRESENTED 


(1) Whether the following statement is correct: 


"In Pee v, United States, 107 U. S. App. D.C. 

47, 274 F, 2d 556, we held that the District Court 

in an adult proceeding erred in failing to apply the 

Federal Rules and the doctrine of the Mallory case 

to admissions of the juvenile made before the Juven- 

ile Court waived its jurisdiction, pursuant to 

§11-914 D. C. Code. There we "set aside the adjud- 

ication and sentence (but not the verdict) in order 

to remand the case with directions to the District 

Court to hold a hearing upon the question whether the 

Mallory case requires that statement...(of Pee and 

his co-defendants) be held inadmissible," and to grant 

a new trial only if that were found. This disposi- 

tion of the Pee case contemplated that the pre-waiver 

statements made by Pee and his co-defendants could 
thereafter be admissible in regular District Court 
proceedings upon a showing that the statements were 
made before the advent of what would have constituted 

"unnecessary delay" under Rule 5 if that rule had been 

applicable. | 

But Pee also makes clear that from the moment a 
child commits an offense, "in effect he is exempt from 
the criminal law" unless and until the Juvenile Court 
waives its jurisdiction. During that period the 
juvenile rules govern; they allow detention for five 
days without a judicial hearing. It is Rule 5 of the 

Federal Rules of Criminal Procedure which requires a 

preliminary hearing "without unnecessary delay," but 

those rules do not apply to juvenile proceedings." 

(This statement and the following questions are taken 

from a Per Curiam Order for en bane hearing, dated 

June 2, 1961, in No. 15,909, Walter L. Harling v. 

United States of America, United States Court jo 

Appeals for the District of Columbia Circuit." 

(2) Assuming the correctness of the foregoing state- 
ment, arguendo, would any inquiry concerning the violation of Rule 
5 of the Federal Rules of Criminal Procedure be relevant; 

(3) If not, should this court hold that the juveniles 
admissions are inadmissible in evidence and that a new trial is 
required; 

(4) If so, should such holding be given effect only 


in the instant case and any cases arising in the future, 


“Se 
ARGUMENT 
I, THE CORRECTNESS OF THE STATEMENT 

The Opinion in Pee v. United States, 274 Fed 556, 
states that the Juvenile Court waived jurisdiction over the three 
juvenile defendants on July 18, 1957; that on the same day they 
were taken before the Municipal Court where a preliminary exam- 
dination was had and that they were held for the action of the 
grand jury; that they were subsequently indicted, tried by a 
jury, convicted and sentenced in the District Court; that during 
the trial the government presented police officers as witnesses 
who testified concerning statements alleged maded to them by the 
defendants. While the Opinion also states that the admissibility 
of these statements was objected to on the ground that the same 
were made while defendants were in the custody of the police and 
had not been advised of their right not to make a statement, and 
that the trial court overruled this objection after the prosecutor 
replied, in part, that the defendants were juveniles and that the 
Federal Criminal Rules_were not applicable to them, still _the - 
Opinion is silent as to when precisely, the alleged statements 
were actually uttered by the juvenile defendants, that is, whether 
they were uttered before waiver by the Juvenile Court, after 
waiver by the Juvenile Court but before preliminary examination 
in the Municipal Court, or after preliminary examination in Mun- 
icipal Court. Id 558. 

The Opinion states that the appellants asserted that 
the rule in Mallory applied, while the Government asserted that 
the Mallory-McNabb (McNabb v. United States, 318 U. S. 332, 63 
S. Ct. 608, 87 L. Ed, 819), doctrine did not apply to individuals 


yO 0 UL On of Juvenile Court, This Court then 
er age Sey pays ue 3 eG 


",..the real controversy is whether the doctrine 
applies after the jurisdiction of the Juvenile Court 
has been waived." Id. 558. 
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lar District Court proceedings upon a showing that the statements 
were made before the advent of what would have constituted 
"unnecessary delay" under Rule 5 if that rule had been applic- 


able." 


II, THE APPLICATION OF RULE 5 TO THE INSTANT CASE 


Placing our Juvenile Court Act and the Federal Criminal 


Rules in juxtaposition, this Appellant must reluctantly /but 
frankly concede that an inquiry concerning the violation of Rule 
5 of the Federal Rules of Criminal Procedure, as applied to the 
record of this case, would only be relevant by employment of 
rather tortuous syllogistics. 
The Appellant cannot claim to be both fish and fowl, 
but neither can the government claim that he is entitled to 
neither the protection of the Mallory rule nor to the protection 
of prohibitions contained in sec. 11-929 (c) of the Juvenile 
Court Act. 
However, the application of Rule 5 is, of course, not 
the only test for considering the admissibility of a youthful 
offender's confession, It is interesting to note that in a re- 
cent memorandum opinion by the Juvenile Court, In the Matter of 
Four Youths, the Court stated a rule that it would not accept as 
direct evidence a confession made at the precinct by a juvenile 
in the absence of a parent, guardian or counsel being with the 
youth at the time the confession was made. Therefore, in the 
instant case we have the anomalous situation that the confession 
which was used in the District Court trial, would not have been 


permitted in Juvenile Court itself, in the decision, but that the 


question considered was strictly on the applicability of Rule 5. 


Therefore, considering the position of the Government that the 
Mallory rule does not apply to individuals within the jurisdic- 
tion of the Juvenile Court, and the statement of this Court that 
the real controversy is whether the doctrine applies after juris- 
diction by the Juvenile Court has been waived, it is virtually 
impossible for a stranger to the District Court record and the 
briefs of the parties to determine when the criminatory statements 
were made, and consequently from a reading of this opinion, how 
and when the protection of Mallory attaches to the juvenile 
offender who has been waived for an adult trial. Furthermore, 
this confusion as to when the criminatory statements were made is 
not resolved by the presence of Curtis, a fourth and adult 
appellant in the Pee case. The opinion states that two) officers 
testified that Curtis made statements both at the time of his 
arrest and at the lineup the next day, but that date of the 
arrest, the lineup and the preliminary examination are unimown. 
Id 561. | 


The Pee decision, nevertheless, states in a simple and 


scholarly manner, the essential difference between the parens 
patriae approach to the juvenile offender as provided for in our 
Juvenile Court Act, D. C. Code §11-901 - 11-950, (1952) which our 
District Court has the discretion to utilize, and the alternative 
adult-criminal approach toward the same juvenile area which 
the Court may employ pursuant to §11-914 of the same Act. The 
decision leaves no doubt that the alternative approaches are 
mutually exclusive, and so holds in the ratio decidend’ of that 


case, as read and interpreted by the appellant in the instant 


ease. Therefore, this appellant is impressed that the Pee deci- 


sion stands for the following: 


When juveniles have been removed from the 
processes especially provided for juveniles, they are 
subject to all the applicable processes, protections and 
privileges accorded to adult accused persons eriminal 
cases, 


Inasmuch as the District Judge erred in ruling 
that appellants, although they were being vated as 
adults, were not entitled to the protection of the 
Mallory rule since they were juveniles, the question 
of the applicability of the Mallory rule to the cir- 
cumstances of their case has not been resolved, and 
the case is remanded with directions to inquire whether 
the Mallory case requires that the statements of 
appellants be held inadmissible. 
Accordingly, this appellant respectfully submits that 

the statement of Pee case by this Court in its Order herein, 

dated June 2, 1961, is not correct in its entirety, and/as fol- 
lows: (1) That since the Pee decision is silent and not explicit 
as to when the criminatory statements were made, this Court could 
not hold "that the District Court in an adult proceeding erred 

in failing to apply the Federal Rules and the doctrine of the 
Mallory case to admissions of the juvenile made before the Juven- 
ile Court waived its jurisdiction, pursuant to §19-914 ID. C. Code" 


(emphasis supplied) (2) That the Pee case is silent on|the use of 


pre-waiver statements since the time of the statements is not set 


forth. Moreover, in the very Pee case, this Court states that 
points not raised in the District Court or in briefs or jargument 
need not be considered, Id. footnote 3. at 558 (although it is 
apparent from the footnote that very probably, substantial ques- 
tions could be raised on some of the points discussed therein by the 
Court). See also, Rule 18 (g) of the General Rules of this Court; 
therefore, this appellant cannot agree that "This disposition of 
the Pee case contemplated that the pre-waiver statements made by 


Pee and his co-defendants could thereafter be admissible in regu- 


III. THE APPELLANT'S ALLEGED CONFESSION WAS INADMISSIBLE 
BY STATUTE AND THEREFORE A NEW TRIAL IS REQUESTED 


At the time of the alleged confession by the appellant 
to a Metropolitan Police detective, the appellant was under the 


exclusive jurisdiction of the Juvenile Court. It must be assumed, 


therefore, that the interrogation by the detective was as an 
officer or agent of the Juvenile Court, and in compliance with 
Secs. 11-908 and 11-912 of the Juvenile Court Act. It follows 
then that the knowledge gained by the detective as a result of his 
investigation of the case, became a part of the trecord!' and 
information concerning the case, within the purview of Sec. 11-929 
(a) and (c) of the Juvenile Court Act. Said paragraph (c) spe- 
cifically prohibits the use of information gained either direct- 
ly or indirectly while in the performance of ifficial duties on 
behalf of the Juvenile Court, except by special order of that 
court. Penal sanctions are imposed for the violation of said sub- 
section (c). 

Accordingly, the trial court erred in admitting the 
testimony concerning the alleged confession in view of |the spe- 
cific prohibitions contained in sec. 929 when no special order 
was produced showing that the detective was authorized |to testify 
by the Juvenile Court. The Government claims or rather infers 
that the Appellant waived the benefit of the Section by stating 
that "Of course, again, appellant failed to raise this |point in 
the District Court". (Br. 9). Appellant contends that he cannot 
waive a mandatory and prohibitory statute enacted by Congress, 


and which imposes penal sanctions. 


IV. 
The appellant will argue and advance reasons at the 

en bane hearing herein, that if this Court holds that the state- 
ments made by a juvenile prior to waiver to the District Court 
are inadmissible in evidence against him without special order of 
the Juvenile Court permitting the release of such information, 
that such holding will necessarily affect waiver cases heretofore 
litigated in which there have been pre-waiver confessions used in 
a subsequent District Court trial without a special order and in 


which a conviction resulted. 


Respectfully submitted, 
| 
Ernest C. Raskauskas' 


503 F Street, N. W. | 
Washington 1, D. C. | 


Attorney for Appellant 
(Appointed by the United States 


District Court for the District 
of Columbia) 


I certify that a copy of the foregoing was by me per- 
sonally served on the United States Attorney, United States Court- 


house, Washington 1, D. C., this 15th day of June, 1961. 


Ernest c. Raskauskas 


CHAMBERS OF JUDGE BAZE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT: OF COLUMBIA CIRCUIT 


Noe 15,909 


pnited States Court of Appep ellant, 


t : 
For vipia Circuit 


pistriet of Colu 


Me FILED yn 19 1961 


UNITED STATES OF AMERICA, «sit iD ly Soar Appellee. 
4 CLERK 


SUPPLEMENTAL BRIEF 

Comes now the United States by its attorney, the United 

States Attorney, and respectfully submits the following in accordance 

with the Court's request for the views of the parties on certain 
questions propounded in its order of June 2, 1961. 


TIONS TED 
In the order of June 2, 1961, the following statement 
was set forth: 


In Pee ve United States, 107 U.S.Appe 
DeCe hy Py 27h, F. 556, we held that the 
District Court in an adult proceeding erred 
in failing to apply the Federal Rules and 
the doctrine of the Mallory case to admissions 
of the juvenile made before the Juvenile Court 
waived its jurisdiction, pursuant to § 11-91, 
D.C. Code. There we "set aside the adjudication 
and sentence (but not the verdict) in order to 
remand the case with directions to the District 
Court to hold a hearing upon the question whether 
the Mallory case requires that statements . « « 
[of Pee and his co-defendants] .be held inadmissible," 
and to grant :a new trial only if that were found. 
This disposition of the Pee case contemplated 
that the pre-waiver statements made by Pee and 
his co-defendants could thereafter be admissible 
in regular District Court proceedings upon a showing 
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that the statements were made before the advent 
of what would have constituted “unnecessary 
delay" under Rule 5 if that rule had been 
applicable. 

But Pee also makes clear that from the 
moment a child commits an offense, “in effect 
he is exempt from the criminal law’ unless 
and until the Juvenile Court waives its 
jurisdiction. During that period the juvenile 
rules govern; they allow detention for five 
days without a judicial hearing. It is Rule 5 
of the Federal Rules of Criminal Procedure which 
requises.a preliminary hearing “without 
umnecessary delay," but those rules do not 
apply in juvenile proceedings.” 


The parties were then requested to submit their views on the followings 


"(1) the correctness of the foregoing statement; 


(2) assuming its correctness, arguendo, would 
any inquiry concerning the violation of 
Rule 5 of the Federal Rules of Criminal 
Procedure be relevant; 

(3) if not, should this court hold that the 
juvenilets admissions are inadmissible in 
evidence and that a new trial is required; 
if so, should such holding be given effect 
only in the instant case and any cases 
arising in the future.” 

I 

Appellee believes the statement contained in the Court's 
order to be correct. 

We understand Pee to hold that statements made by a 
juvenile after being taken into custody but prior to waiver by 
the Juvenile Court could thereafter be admissible in the District 
Court if they were made before the advent or what would have 


constituted “unnecessary delay" under Rule 5, F.R.Cr.P., if the 


nif a 2/ 
juvenile had been an adult. Appellant argues to the contrarye 
He contends that since the opinion does not state ‘when the 
criminatory statements were made, this Court could not hold 
*that the District Court in an adult proceeding erred in failing 
to apply the Federal Rules and the doctrine of the Mallory case 
to admissions of the juvenile made before the Juvenile Court 
waived its jurisdiction, pursuant to § 11-914, DC. Code." We 
think this contention is erroneous. 

The record in Pee clearly demonstrates that the statements 
were made prior to waiver. There can be no question that when the 
Court remanded Pee, it intended the application of the Mallory 
doctrine to the pre-waiver statements made by Pee and the co-defendants. 


Pee also holds that the parens patriae plan of procedure 


applies to the juvenile as long as he remmins in Juvenile Court. 
The Federal Rules of Criminal Procedure do not apply. 107 U.S. 
AppsDeC. at 50. The Act allows “detention in a place provided 
by the Board of Public Welfare for five days excluding Sundays 
and holidays, unless the judge shall order “detention® for a 
further period. 11 D.C.C. § 912. 


1 / With this understanding of Pee, appetlee argued to 
the panel which originally heard this case that appellant's 
statements were admissible. See brief for appellee, pp. 6~9. 

2_/ See appellant's supplemental brief, pe 5. 


For a summary of when these statements were made, 
see brief for appellee in Pee v. United States, pe 18. 


,_ / Mallory vw. United States, 354 U.S, 449 (1957). 


= 
II 
We believe that any inquiry concerning the violation of 

Rule 5, FeReCrePes in regard to statements made by a juvenile prior 
to ie SS an Juvenile Court would be irrelevant. The Federal 
Eee, Criminal Procedure do not apply to proceedings in that 
Court. Rule 5 requires that an arrested person be taken before 

a committing magistrate without unnecessary delay. But there is 
no provision in the Juvenile Court Act which provides for a 
preliminary hearing before a magistrate. That Act provides for 
an investigation by the director of social work in order to 
determine whether the Juvenile Court should take jurisdiction. 
Indeed, any attempt by an officer to take a juvenile before a 


committing magistrate would appear to contravene the statute. 


The statute permits the Juvenile Court in certain instances 
8 


to waive jurisdiction to the District Court. Pee holds that once 
the jurisdiction of the Juvenile Court has been waived, 'the regular 
procedure” of the District Court is applicable. This includes the 
Federal Rules of Criminal Proceduree We agree with that portion of 


the holding in Pee which makes applicable the Federal Rules of 


a MOA AI MC 
a ar ee ag me a eRe NA TMA Na 


re 
Criminal PES to matters which occur after ‘the waiver of the 
Juvenile ‘Court. 


mast 


$ / Appellant agrees with thia contention. See appellant's 
supplemental brief, pe 6. 


6 / Rule 54(a), FeRCr.P. Cf. United States v. White, 
153 FeSuppe 809, 811 (D.C.D.C. 1957) 


L/ 11 D.C.C. § 908. 
8/1. D.C.C. § 914. 
9 / 107 U.SeApp.D.C. at 526 


=i Sie 
But the troublesome aspect of Pee is that portion of the 
opinion which apparently holds that Rule 5 is to be applied 
retroactively to the point at which the juvenile was first taken 
into custody in order to determine whether his statement would 
be inadmissible under Mallory if he had been an adult. Thus, Rule 


is to be retroactively applied to a time, i.e., prior to waiver, 


when it was not and could not have been applicable. We think this (| 
SecA TENT 


retroactive application of Rule 5 to be unsound, Therefore, we 
at IOAN AP OT TE LEON 


wisest Dee vO OSS 


POLLAN LIE 
submit that this portion of the holding in Pee should be expressly 
Nee en iene ihn emt acca 


Ceercastieanchneg Sat a ADAG A om REAR EN 


EES 
iit 
Even though we have contended above that an inquiry 
concerning a violation of Rule 5 would be irrelevant, we submit 
that it would be erroneous for this Court to hold that appellant's 


admissions are inadmissible in evidence and that a new trial is 


required. We think it elementary that a trial is a quest for the 
truth. In that regard, an inculpatory statement made by a juvenile 
prior to waiver should be admissible in a subsequent trial in 
District Court if it was validly and competently made. 

The law has long recognized that special problems exist 
in regard to the capacity of juveniles to make intelligent decisions. 
At common law, a child under the age of seven is conclusively 


10 / 
presumed incapable of entertaining a criminal intent. A minor 


10/ Pee ve United States, 107 U.S-App.D.C. at 50, ne 17. 


-6< 
cannot be held liable on his personal contracts for the disposition 
of his property. Bonner ve Moran, 75 U.S»AppeDCeo 156, 126 F.2d 

12 


11 
121 (1941)~ A boy under twenty-one cannot make a valid will. 


Certain proscriptions are placed on the marriage of minors. The 
marriage of a boy of seventeen may be amulled. A minor who is 
a defendant in a civil suit mst have a guardian ad litem appointed 
for nie 
We think the admissibility of a confession of a juvenile 
nade prior to a waiver by the Juvenile Court presents certain 
considerations similar to those where a juvenile waives his right 
to counsel. McBride v. Jacobs, 101 U.S.App.D.C. 189, 247 Fe2d 595 
(1957)- Williams v. Huff, 79 UsSApp.D.C. 31, U2 F.2d 91 (19k) « 
In Williams, the juvenile entered a plea of guilty to an indictment 
which charged assault with a dangerous weap, He waived his right 
to counsel and was sentenced to imprisonment for two to six yearse 
He was seventeen years old at the time. He filed a petition for a 
Writ of Habeas Corpus, alleging among other grounds, that he was 


not represented by counsel. The majority held that appellant's 


_lY/ In Bonner, it was held that a boy of fifteen cannot 
give valid consent to a surgical operation. 


_12/ 19 D.C.C. § 101. 

13/30 D.C.Ce § 103. 
~_1/ But see Duley v. Duley, 151 A.2d 255 (D.C.Mun-App. 1959)» 
_15/ 13 D.C.Ce § 105. 


16/ This plea was entered in District Court after the 
Juvenile Court waived jurisdiction. 
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competence was a question of fact for the trial court. The Court 
pointed out that in this determination that appellant's youth was 
entitled to serious consideration but was not necessarily conclusive. 
The case was remanded with instructions that the District Court 
should take evidence and determine whether, in the light of his 
age, education, and information, and all other pertinent facts, 
he has sustained the burden of proving that his waiver was not 
competent and intelligent. 

Therefore, we urge the Court to adopt a rule which would 


consider the admissibility in District Court of a statement made by 


AIT IAI 
aad 


arn aE eet a 
@ juvenile prior to waiver in the light of all the facts and 


poets 
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rr 
circumstances surrounding the giving of the statement. In this 
re Rane 


OS Ane 
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regard, the conduct of the police would be relevant. Admissions 
made spontaneously at the time of arrest would eliminate this factor 
from consideration in most cases. However, it is conceivable that 
investigation prior to processing of the juvenile necessitating 

some detention, when taken together with other factors in the case, 


may make a statement inadmissible. See Harper v. Strange, 81 U.S. 
LT 
AppeDeCe 399, 158 Fe2d 408 assy Certainly, no inquiry into 


.__17/ While the police have authority to arrest a 
juvenile upon prohable cause, the Act clearly contemplates situations 
where the Juvenile Court may acquire jurisdiction over a child 
who has never been in the custody of the police. See 11 D.C.C. 
§§ 908, 909. The Act also provides that the police my accept the 
written promise of the parent or guardian of the juvenile to bring 
the child to the court at the time fixed. Thereupon such child ents 

r 


be released to the parent or guardian. 11 D.C.C. § 912. Statemen 
made while in the custody of the parents would present another fac 
to be considered. 


hehe 

the admissibility of a statement would be complete without some 
consideration of the juvenile himself. His age would be entitled 
to consideration but would not be eee His education would 
be a factor. His general knowledge and experience in the commnity 
would be probative. Cf. Duley v. Duley, suprae The general 
trustworthiness of the statement would also come under the scrutiny 
of the trial eae Thus, the trial court would have all the 
pertinent facts surrounding the giving of the statement prior to 
ruling on its admissibility. It may be that in some cases the 


statement would be held to be inadmissible as a matter of law. In 


others, a question of fact may appear requiring a determination by) 
20 


the jury under proper instructions. 

In his supplemental brief, appellant brings to the 
attention of the Court a recent holding of the Juvenile Court, 
In the Matter of Four Youths, ‘This memorandum opinion assumes 
the inability of a juvenile to make a competent and trustworthy 


TS 


18/ In the instant case, our appellant was seventeen 
years and eleven months of age when he made the statement. 


19/ The trial court might also consider facts tending 
to corroborate the statement. 


20/ This would be analogous to a situation where there 
is a conflict in the testimony, and the issue of coercion is one 
for the jury. Catoe ve United States, 76 U.SaAppeDeCo 292, 131 
F.2d 16 (1942). And see Wright v. United States, 102 U-S.App-D«Cy 
36, 250 Fe2d 4 (1957). 


21/ Appellant's supplemental brief, pe 6-6 
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statement. We think the rationale of the holding to be unsound 
for the reasons that (1) it fails to set forth any criteria for 
judging the admissibility of a statement by a juvenile and (2) 
it appears to announce a blanket rule of exclusion in all cases 
of any statement made by a juvenile without any consideration of 
the facts and circumstances involved in the particular case. It 
seems to us that if juveniles may competently waive the right of 
counsel, they may also make a competent, truthful and trustworthy 
statement concerning the commission of a crime. Indeed, the require- 
ments for judging the varidity of a statement must be far less 


stringent than those involved in judgigg competency to waive 
22/ 


counsel. 
Iv 
As we have stated above, we think it would be erroneous 
for this Court to adopt a general rule of exclusion of all statements 
made by a juvenile prior to waiver. However, should the Court adopt 


such a rule it would have effect only in the instant case and any 


ED 


22/Appellant also argues in his supplemental brief 
(pe 7) that the statements were inadmissible because of the 
provisions of 11 D.C.C. § 929. This section applies only when 
the juvenile is in the custody of the Juvenile Court. It has no 
applicability to evidence introduced in the District Court after 
jurisdiction has been waived. See appellee's brief, pe 9, ne be 
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cases arising in the future. It could not be applied in retrospect 
to cases adjudicated under previously existing law. 

In the instant case, the objection posed to the admission 
of the statement appellant mde to Detective Dumn was based on the 
sole ground that a statement taken from a person during an interval 
from 10:30 P.M. to 10:30 A.M. cannot be used where the person has 
not been taken before an "arraigning magistrate” (J.A. 26). This 


of 
objection contemplates a violation/Rule 5 and is, therefore, 


irrelevant to this case. Nor was any other contention advanced 
which would make this statement inadmissible. 

Moreover, when Mrs. Leventhal identified appellant he 
made a spontaneous statement admitting the robbery (J.A. 16). This 
statement was received in evidence without objection by appellant. 
Cf. Gilliam v. United States, 103 U.S.App.D.C. 161, 257 F.2d 185 
(1958), cert. denied, 399 U.S. 947. And Mrs. Leventhal preceded 
Detective Dunn as a witness at the trial. The introduction of the 
statement made to Detective Dunn was, therefore, cummlative. We 
submit that when these factors are considered together with the 

23/ Eefle, under the Pee doctrine. 

T.e., “grilling”, coercion, involuntariness, or lack 


of ras Spears to make the statement. See also brief for appellee, 
Ppe O~Je 
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overwhelming evidence of guilt, the judgment should be affirmed. 


Respectfully submitted, 


DAVID C. ACHESON, 
United States Attorney. 


CHARLES T. DUNCAN, 
DONALD S. SMITH, 


Assistant United States Attorneys. 
CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Supplemental 


Brief has been personally served on attorney for appellant, Ernest 


C. Raskauskas, Esquire, 503 F Street, Washington 1, D.C., this 


19th day of June, 1961. 


[s/f DONALD S. SMITH 


DONALD S. SMITH, 
Assistant United States Attorney. 


APPENDI£ 


SYPPLEMENTAL BRIEF 


Rule 5(a), Federal Rules of Criminal Procedure, provides: 


Appearance before the Commissioner .e--An 
officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest 
without a warrant shall take the arrested person 
without unnecessary delay before the nearest 
available commissioner or before any other 
nearby officer empowered to commit persons 
charged with offenses against the laws of the 
United States. When a person arrested without 
a warrant is brought before a commissioner or 
other officer, a complaint shall be filed 
forthwith. 


Title ll, Bhetiintvof Columbia Code, Section 908, provides: 


Information-—Investigation-~Petition— 
Contents.—Whenever any person shall give:: 


to the director of social work of the court, 

or other officer of the court duly designated 

as his representative, information in his 
possession that a child is within the provisions 
of this chapter, it shall be the duty of a duly 
designated officer of the court to make preliminary 
investigation to determine whether the interests 
of the public or of the child require that further 
action be taken and report his finding, together 
with a statement of the facts, to the director 

of social work. Whenever practicable such inquiry 
shall include a preliminary investigation of the 
home and environmental situation of the child, 

his previous history, and the circumstances which 
were the subject of the information. If the 
director of social work finds that jurisdiction 
should be acquired, he shall, after consultation 
with and approval by the corporation counsel or 
assistant corporation counsel assigned to the 
court, authorize a petition to be filed. In 

any case in which said director fails to so find, 
the person giving information to the director may 
present the fects to the corporation counsel or 
his assistant, who, after investigation by an 
officer of the court as herein provided, may 
authorize a petition to be filed, The proceedings 
shall be entitled, "In the matter of 4 


Title ll, 


a child under eighteen years of age." 

The petition shall be verified by the officer 
making the investigation, or some other person 
having personal knowledge of the case, and shall 
allege briefly the facts which bring said child 
within the provisions of this chapter, and 
stating the name, age, and residence (1) of the 
childs; (2) of his parents; (3) of his legal 
guardian, if there be one; (4) of the person 
or persons having custody or control of the childs 
and (5) of the nearest known relative, if no 
parent or guardian can be found. If any of 
the facts herein required are not known by the 
petitioner the petition shall so state. 


District of Columbia Code, Section 903 provides: 


Surmons--Notice--Custody of the child.— 
After a petition shall have been filed, unless 
the parties hereinafter named shall voluntarily 
appear, the court shall issue a summons 
reciting briefly the substance of the petition, 
and requiring the person or persons who have the 
custody or control of the child to appear personally 
and bring the child before the court at a time and 
place stated. If the person so summoned shall 
be other than the parent or guardian of the 
child, then the parent or guardian or both shall 
also be notified of the pendency of the case 
and of the time and place appointed, by personal 
service before the hearing, except as hereinafter 
provided: Provided, That if the child is married 
then the other spouse shall also be so notified. 
Summons may be issued requiring the appearance 
of any other person whose presence is necessary. 

If it appears that the child is in such 
condition or surroundings that his welfare requires 
that his custody be inmediately assumed by the court, 
the judge may cause to be endorsed upon the summons 
an order that the officer serving the same shall 
at once take the child into custody. 


Title 11, District of Columbic Code, Section 914, provides: 


Waiver of jurisdiction in case of felony - 
Transfer of case. If a child sixteen years of 


age or older is charged with an offense which 
would amount to a felony in the case of an adult 
er any child charged with an offense which if 
commltted by an adult is punishable by death or 
life imprisonment, the judge may, after full 
investigation, waive. jurisdiction and order such 
child held for trial under the regular procedure 
of the court which would have jurisdiction of 
such offense if committed by an adult; or such 
other court may exercise the powers conferred 
upon the juvenile court in this Act in conducting 
and disposing of such cases. 


District of Columbia Code, Section 929(a) and (c) provides: 


Records = Inspection linited - Penalties, 
(a) The court reintain records of all cases 
brought before the court. Such records shall be 
withheld from indiscriminate public inspection but 
shall be open to inspection only by respondents, 
their parents or guardians ond their duly authorized 
attorneys, and by any institution or egency to which 
& child may have been cormitted pursuant to section 
11-915. Such records ray, pursuant to rule of court 
or special order of the court, be inspected by other 
interested persons, institutions and agencies. As 

used in this subsection, the word "records" 

includes notices filed with the court by arresting 
officers pursuant to section 11-912, the court docket 
and entries therein, the petitions, complaints, 
informations, motions and other papers filed in 
any case, transcripts of testimony taken in any case 
tried by the court and findings, verdicts, judgments, 
orders and decrees, and other writings filed in pro=- 
ceedings before the court, other than social records. 

{c) It shall be unlawful, except for purposes for 
which records, perts thereof, or information theree 
from have been released pursuant to section 11-929 
or except for purposes thereafter permitted by 
special order of court, and in accordance with any 
applicable rules of court, for any person or persons 
to disclose, receive, er make use of, or authorize, 
knowingly permit, participate in, or acquiesce in 
the use of any inforration concerning any juvenile 
before the court, directly or indirectly derived 
from the records, papers, files, or communications of 
the court, or acquired in the course of the performance 
of official duties. 


Pitle 13, District of Columbia Code, Section 105, provides: 


Process against infants ~ Guardian od liten = 
Attorney = Compensation. Whenever an infant is a 
party defendant in any suit, in equity or at lav, 
the subpoena or summons issued in such suit shall 
be sexved upon him personally, and also the person 
with whon he resides if under sixteen years of age, 
4@ within the District, and said infant shall in 
such case be produced in court, unless, for cause 
shown, the court shall dispense with his appear- 
ance; and it shall be the duty of the court to 
appoint a suitable and competent person guardien 
ad litem for such infant, to appear for anc 
defend such suit on his behalf, and whenever in 
the judgment of the court the interests of such 
infant shall require it the court shall assign 
@ solicitor or attorney to represent such infant, 
whose compensation shall be paid by the plaintiff, 
or out of the estate of such infant, at the dis- 
cretion of the court. 


District of Columbia Code, Section 101, provides: 


Capacity to rake will. No will, testament, or codicil 
shall be good and effectual for any purpose whatever un- 
less the person making the same be, if a male, of the 
full age of twenty-one years, and if a ferme, of the 
full age of eighteen years, and be at the time of executin: 
or aclnowledging it, as hereinafter directed, of sound 
and disposing mind and capable of executing a valid 
deed or contract. 


District of Columbia Code, Section 103, in pertinent part 


Marriages void fron date of decree = Are of consent. 
Fourth. When either of the es is under the age 
of consent, which is hereby declared to be cighteen 


years of age for males and sixteen years of age for 
ferales. 
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Comes now the United States by its attorney, the United 
States Attorney, and respectfully submits the following in 
accordance with the Court’s request for the views of the par- 
ties on certain questions propounded in its order of June 2, 


1961. 
QUESTIONS PRESENTED 


In the order of June 2, 1961, the following statement was 
set forth: 


In Pee v. United States, 107 U.S. App. D.C. 47, 274 
F, 2d 556, we held that the District Court in an adult 
proceeding erred in failing to apply the Federal Rules 
and the doctrine of the Mallory case to admissions of 
the juvenile made before the Juvenile Court waived 
its jurisdiction, pursuant to § 11-914. D.C. Code. There 
we “set aside the adjudication and sentence (but not 
the verdict) in order to remand the case with directions 
to the District Court to hold a hearing upon the ques- 
tion whether the Mallory case requires that state- 
ments * * * [of Pee and his co-defendants] be held 
inadmissible,” and to grant a new trial only if that 
were found. This disposition of the Pee case contem- 
plated that the pre-waiver statements made by Pee 
and his co-defendants could thereafter be admissible 
in regular District Court proceedings upon a showing 


$99301—61 (1) 
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that the statements were made before the advent of 
what would have constituted “unnecessary delay” 
under Rule 5 if that rule had been applicable. 

But Pee also makes clear that from the moment 3s 
child commits an offense, “in effect he is exempt from 
the criminal law” unless and until the Juvenile Court 
waives its jurisdiction. During that period the juvenile 
rules govern; they allow detention for five days without 
a judicial hearing. Tt is Rule 5 of the Federal Rules of 
Criminal Procedure which requires a preliminary hear- 
ing “without unnecessary delay,” but those rules do 
not apply in juvenile proceedings. 

The parties were then requested to submit their views on 
the following: 


(1) the correctness of the foregoing statement; 

(2) assuming its correctness, arguendo, would any 
inquiry concerning the violation of Rule 5 of the Fed- 
eral Rules of Criminal Procedure be relevant; 

(3) if not, should this court hold that the juvenile’s 
admissions are jnadmissible in evidence and that a new 
trial is required; 

(4) if so, should such holding be given effect only in 
the instant case and any cases arising in the future. 


I 


Appellee believes the statement contained in the Court’s 
order to be correct 


contrary He conten 
“phen the criminatory 


———— 

With this understanding of Pee, appellee argued to the panel that 
originally heard this case that appellant’s statements were admissible. 
See brief for appellee, pp. 6-9. 

2 See appellant’s supplemental brief, p. 5. 
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not hold ‘that the District Court in an adult proceeding erred 
in failing to apply the Federal Rules and the doctrine of the 
Mallory case to admissions of the juvenile made before the 
Juvenile Court waived its jurisdiction, pursuant to § 11-914, 
D.C. Code’”” We think this contention is erroneous. 
The record in Pee clearly demonstrates that the statements 
were made prior to waiver” There can be no question that 
when the Court remanded Pee, it intended the application of 
the Mallory doctrine to the pre-waiver statements made by 
Pee and the co-defendants.* 

Pee also holds that the parens patriae plan of procedure ap- 
plies to the juvenile as long as he remains in Juvenile Court. 
The Federal Rules of Criminal Procedure do not apply. 107 
US. App. D.C. at 50. The Act allows “detention” in a place 
provided by the Board of Public Welfare for five days exclud- 
ing Sundays and holidays, unless the judge shall order “deten- 
tion” for a further period. 11 D.C.C. § 912. 


0 


We believe that any inquiry concerning the violation of 
Rule 5, FR. Cr. P., in regard to statements made by a juvenile 
prior to waiver by the Juvenile Court would be irrelevant.’ 
The Federal Rules of Criminal Procedure do not apply to 
proceedings in that Court.* Rule 5 requires that an arrested 
person be taken before a coramitting magistrate without un- 
necessary delay. But there is no provision in the Juvenile 
Court Act which provides for a preliminary hearing before 
a magistrate. That Act provides for an investigation by the 
director of social work in order to determine whether the 
Juvenile Court should take jurisdiction.’ Indeed, any attempt 
by an officer to take a juvenile before a committing magistrate 
would appear to contravene the statute. 


* For a summary of when these statements were made, see brief for ap- 
peleein Pee v. United States, p. 18. 

4 Mallory v. United States, 354 U.S. 449 (1957). 

* Appellant agrees with this contention. See appellant’s supplemental 
brief, p. 6. 

“Role 54(a), FR. Cr. P. Of. United States v. White, 158 F. Supp. 809, 
$11 (D.C.D.C. 1957). 

T11 D.C.C. § 908. 


4 
Thé statute permits the Juvenile Court in certain instances 


to waive jurisdiction to the District Court. Pee holds that 
once the jurisdiction of the Juvenile Court has been waived, 
“the regular, procedure” of. the District Court is applicable. 
This includes the Federal Rules of Criminal Procedure.” We 
agree with that portion of the holding in Pee which makes 
applicable the Federal Rules of Criminal Procedure to mat- 
ters which occur after the waiver of the Juvenile Court. 

But the troublesome aspect of Pee is that portion of the 
opinion which apparently holds that Rule 5 is to be applied 
retroactively to the point at which the juvenile was first taken 
into custody in order to determine whether his statement 
would be inadmissible under Mallory if he had been an adult. 
Thus, Rule 5 is to be retroactively applied to a time, z., prior 
to waiver, when it was not and could not have been applicable. 
We think this retroactive application of Rule 5 to be unsound. 
Therefore, we submit that this portion of the holding in Pee 
should be expressly overruled. 


Til 


Even though we have contended above that an inquiry 
concerning a violation of Rule 5 would be irrelevant, we sub- 
mit that it would be erroneous for this Court to hold that 
appellant’s admissions are inadmissible in evidence and that 
@ new trial is required. We think it elementary that a trial 
is a quest for the truth. In that regard, an inculpatory state- 
ment made by a juvenile prior to waiver should be admissible 
in a subsequent trial in District Court if it was validly and 
competently made. 

The law has long recognized that special problems exist in 
regard to the capacity of juveniles to make intelligent deci- 
sions. At common law, a child under the age of seven is con- 
clusively presumed incapable of entertaining a criminal 
intent2° A minor cannot be held liable on his personal con- 
tracts for the disposition of his property. Bonner v. Moran, 


*11. D.C.C. § 914. 
*107 U.S. App. D.C. at 52. 
» Pee v. United States, 107 U.S. App. D.C. at 50, n. 17. 
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75 US. App. D.C. 156, 126 F. 2d 121 (1941).” A boy under 
twenty-one cannot make a valid will..? Certain proscriptions 
are placed on the marriage of minors.* The marriage of a 
boy of seventeen may be annulled.* A minor who is'a de- 
fendant in a civil suit must have a guardian ad litem ap- 
pointed for him.” 
” “We think the admissibility of a confession of a juvenile made 
prior to a waiver by the Juvenile Court presents certain con- 
siderations similar to those where a juvenile waives his right 
to counsel. McBride v. Jacobs, 101 U.S. App. D.C. 189, 247 
F, 2d 595 (1957). Williams v. Huff, 79 U.S. App. D.C.'31, 142 
F. 2d 91 (1944). In Williams, the juvenile entered a plea of 
guilty to an indictment which charged assault with a danger- 
ous weapon.*® He waived his right to counsel and was sen- 
tenced to imprisonment for two to six years. He was seven- 
teen years old at the time. ‘He filed a petition for a Writ of 
Habeas Corpus alleging, among other grounds, that ‘he ‘was 
not represented by counsel. The majority held that appel- 
lant’s competence was a question of fact for the trial’ court. 
The Court pointed out that in this determination that appel- 
lant’s youth was entitled to serious consideration but was not 
necessarily conclusive. The case was remanded with instruc- 
‘tions that the District Court should take evidence and deter- 
mine whether, in the light of his age, education, and informa- 
tion, and all other pertinent facts, he has sustained the burden 
of proving that his waiver was not competent and intelligent. 
Therefore, we urge the Court to adopt a rule which would 
consider the admissibility in District Court of a statement 
made by a juvenile prior to waiver in the light of all the facts 
and circumstances surrounding the giving of the statement. 
In this regard, the conduct of the police would be relevant. 
‘Admissions made spontaneously at the time of arrest ‘would 


4 In Bonner, it was held that a boy of fifteen cannot give valid consent to 
a surgical operation. a 

*19 D.C.C. § 101. 

* 30 D.C.C. § 103. 

“But see Duley v. Duley, 151 A. 2d 255 (D.C. Mun. App. 1959). 

%13'D.C.C. $105." 

* This plea was entered in District Court after the Juvenile Court waived 
jurisdiction. ~ 
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eliminate this factor from consideration in most cases. How- 
ever, it is conceivable that investigation prior to processing of 
the juvenile necessitating some detention, when taken together 
with other factors in the case, may make a statement inad- 
missible. See Harper v. Strange, $1 US. App. D.C. 349, 158 
F. 2d 408 (1946).2” Certainly, no inquiry into the admissibil- 
ity of a statement would be complete without some considera- 
tion of the juvenile himself. His age would be entitled to 
consideration but would not be conclusive.” His education 
would be a factor. His general knowledge and experience in 
the community would be probative. Cf. Duley v. Duley, 
supra. The general trustworthiness of the statement would 
also come under the scrutiny of the trial court. Thus, the 
trial court would have all the pertinent facts surrounding the 
giving of the statement prior to ruling on its admissibility. It 
may be that in some cases the statement would be held to be 
inadmissible as a matter of law. In others, a question of fact 
may appear requiring a determination by the jury under 
proper instructions.” 

In his supplemental brief, appellant brings to the attention 
of the Court a recent holding of the Juvenile Court, In the 
Matter of Four Youths” This memorandum opinion as- 
sumes the inability of a juvenile to make a competent and 
trustworthy statement. We think the rationale of the holding 
to be unsound for the reasons that (1) it fails to set forth any 


* While the police have authority to arrest a juvenile upon probable 
cause, the Act clearly contemplates situations where the Juvenile Court 
may acquire jurisdiction over a child who has never been in the custody 
of the police. See 11 D.C.C. §§ 908, 909. The Act also provides that the 
police may accept the written promise of the parent or guardian of the 
juvenile to bring the child to the court at the time fixed. Thereupon such 
child may be released to the parent or guardian. 11 D.C.C. $912. State- 
ments made while in the custody of the parents would present another 
factor to be considered. 

In the instant case, our appellant was seventeen years and eleven 
months of age when he made the statement. 

2™'The trial court might also consider facts tending to corroborate the 
etatement. ; 

nis would be analogous to 2 situation where there is a conflict in 
the testimony, and the issue of coercion is one for the jury. Catoe v. 
United States, 76 U.S. App. D.C. 292, 181 F. 2a 16 (1942). And see Wright 
¥v. United States, 102 U.8. App. D.C. 36, 250 F. 2d. 4 (1957). 

™ Appellant's supplemental brief, p. 8. 
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criteria for judging the admissibility of a statement by a juve- 
nile and (2) it appears to announce a blanket rule of exclusion 
in all cases of any statement made by a juvenile without any 
consideration of the facts and circumstances involved in the 
particular case. It seems to us that if juveniles may com- 
petently waive the right of counsel, they may also make a 
competent, truthful and trustworthy statement concerning the 
commission of a crime. Indeed, the requirements for judging 
the validity of a statement must be far less stringent than 
those involved in judging competency to waive counsel.” 


Iv. 


As we have stated above, we think it would be erroneous 
for this Court to adopt a general rule of exclusion of all state- 
ments made by a juvenile prior to waiver. However, should 
the Court adopt such a rule it would have effect only in the 
instant case and any cases arising in the future. It could not 
be applied in retrospect to cases adjudicated under previously 
existing law.” 

In the instant case, the objection posed to the admission of 
the statement appellant made to Detective Dunn was based 
on the sole ground that a statement taken from a person dur- 
ing an interval from 10:30 p.m. to 10:30 a.m. cannot be used 
where the person has not been taken before an “arraigning 
magistrate” (J.A. 26). This objection contemplates a viola- 
tion of Rule 5 and is, therefore, irrelevant to this case. Nor 
was any other contention advanced which would make this 
statement inadmissible. 

Moreover, when Mrs. Leventhal identified appellant he 
made a spontaneous statement admitting the robbery (J.A. 
16). This statement was received in evidence without objec- 
tion by appellant. Cf. Gilliam v. United States, 103 US. App. 


* Appellant also argues in his supplemental brief (p. 7) that the state- 
ments were inadmissible because of the provisions of 11 D.C.C. §929. This 
section applies only when the juvenile is in the custody of the Juvenile 
Court. It has no applicability to evidence introduced in the District Court 
efter jurisdiction has been waived. See appellee’s brief, p. 9, n. 6. 

™ E.g., under the Pee doctrine. 

“Te. “grilling”, coercion, involuntariness, or lack of competency to 
make the statement. See also brief for appellee, pp. 6-9. 
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D.C. 181, 257 F. 2d 185 (1958), cert. denied, 359 U.S. 947. And 

Mrs. Leventhal preceded Detective Dunn as @ witness at the 

trial. The introduction of the statement made to Detective 

Dunn was, therefore, cumulative. We submit that when these 

factors are considered together with the overwhelming evi- 

dence of guilt, the judgment should be affirmed. 
Respectfully submitted, 


Davin C. ACHESON, 
United States Attorney. 
Cuartzs T. Duncan, 
Donat S. Surrz, 
Assistant United States Attorneys. 
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APPENDIX TO SUPPLEMENTAL BRIEF 
Rule5 (a), Federal Rules of Criminal Procedure, provides: 

Appearance before the Commissioner.—An officer 
making an arrest dnder a warrant issued upon @ com- 
plaint or any person making an arrest without a war- 
rant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or be- 
fore any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without a war- 
rant is brought before a commissioner or other officer, @ 

complaint shall be filed forthwith. a 
Title 11, District of Columbia Code, Section 908,. provides: 
Information—Investigation—Petition—Contents. _ 
Whenever any person shall give to the director of social 
work of the court, or other officer of the court duly des- 
ignated as his representative, information in his pos- 
session that a child is within the provisions of this 
chapter, it shall be the duty of a duly designated of- 
ficer of the court to make preliminary investigation to 
determine whether the interests of the public or of the 
child require that further action be taken and report 
his finding, together with a statement of. the facts, to 
the director of social work., Whenever practicable such 
inquiry shall include a preliminary investigation of the 
home and environmental situation of the child, his 
previous history, and the circumstances which were the 
subject of the information. If the director of social 
work finds that jurisdiction should be acquired, he shall, 
after consultation with and approval by the corporation 
counsel or assistant corporation counsel assigned to the 
court, authorize a petition, to be filed. In any case in 
which said director fails to so find, the person giving in- 
formation to the director may present the facts to the 

(9) 
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corporation counsel or his assistant, who, after investi- 
gation by an officer of the court as herein provided, may 
authorize a petition to be filed. The proceedings shall 
be entitled, “In the matter of , child 
under eighteen years of age.” 
The petition shall be verified by the officer making 
the investigation, or some other person having personal 
_ knowledge of the case, and shall allege briefly the facts 
which bring said child within the provisions of this 
chapter, and stating the name, age, and residence (1) of 
the child; (2) of his parents; (3) of his legal guardian, 
if there be one; (4) of the person or persons having 
custody or control of the child; and (5) of the nearest 
known relative, if no parent or guardian can be found. 
Tf any of the facts herein required are not known by the 
petitioner the petition shall so state. 


Title 11, District of Columbia Code, Section 909, provides: 
Summons—Notice—Custody of the child.—After & 
petition shall have been filed, unless the parties here- 
inafter named shall voluntarily appear, the court shall 


issue a summons reciting briefly the substance of the 

petition, and requiring the person or persons who have 

the custody or control of the child to appear personally 

and bring the child before the court at a time and place 

stated. If the person so summoned shall be other than 

the parent or guardian of the child, then the parent or 
i i pendency 

of the case and of the time and 

sonal service before the hearing, 

provided: Provided, That if the 

the other spouse shall also be so notified. Summons 

may be issued requiring the appearance of any other 

person whose presence is necessary. 

If it appears that the child is in such condition or 
surroundings that his welfare requires that his custody 
be immediately assumed by the court, the judge may 
cause to be endorsed upon the summons an order that 
the officer serving the same shall at once take the child 
into custody. 


Il 


Title 11, District of Columbia Code, Section 912, provides: 
Taking child into custody—Release to parent, guard- 
ian, custodian, or probation. officer—Limitation on de- 
tention without court order. Whenever any officer takes 
a child into custody, he shall, unless it is impracticable 
or has been otherwise ordered by the court, accept the 
written promise of the parent, guardian, or custodian to 
bring the child to the court at the time fixed. There- 
upon such child may be released in the custody of a 
parent, guardian, or custodian. Tf not so released, such 
child shall be placed in the custody of a probation officer 
or other person designated by the court, or taken imme- 
diately to the court or to a place of detention provided 
by the Board of Public Welfare, and the officer taking 
him shall immediately notify the court and shall file 
a petition when directed to do so by the court. 

In the case of any child whose custody has been as- 
sumed by the court and pending the final disposition 
of the case, the child may be released in the custody 
of a parent, guardian, or custodian, or of a probation 
officer or other person appointed by the court, to be 
brought before the court at the time designated. When 
not released as herein provided such child, pending the 
hearing of the case, shall be detained in such place of 
detention as shall be provided by the Board of Public 
Welfare, subject to further order of the court. 

Nothing in this chapter shall be construed as for- 
bidding any peace officer, police officer, or probation 
officer from immediately taking into custody any child 
who is found violating any law or ordinance, or who 
is reasonably believed to be a fugitive from his parents 
or from justice, or whose surroundings are such as to 
endanger his health, morals, or safety, unless imme- 
diate action is taken. In every such case the officer 
taking the child into custody shall immediately report 
the fact to the court and the case shall then be pro- 
ceeded with as provided in this chapter. No such child 
shall be held in such place of detention for any period 
longer than five days, excluding Sundays and holidays, 


12 


unless the judge shall order such child detained for a 
further period. eos 
Title 11, District of Columbia Code, Section 914, provides: 
Waiver of jurisdiction in case of felony—Transfer of 
case.—If a child sixteen years of age or older is 
with an offense which would amount to a felony in the 
case of an adult or any child charged with an offense 
which if committed by an adult is punishable by death 
or life imprisonment, the judge may, after full investi- 
gation, waive jurisdiction and order such child held for 
trial under the regular procedure of the court which 
would have jurisdiction of such offense if committed by 
an adult; or such other court may exercise the powers 
conferred upon the juvenile court in this Act in con- 
ducting and disposing of such cases. 


Title 11, District of Columbia Code, Section 929 (a) and 
(c) provides: 

Records—Inspection limited—Penalties.—(a) The 

court shall maintain records of all cases brought before 

the court. Such records shall be withheld from indis- 


criminate public inspection but shall be open to inspec- 
tion only by respondents, their parents or guardians 
and their duly authorized attorneys, and by any insti- 
tution or agency to which a child may have been com- 
mitted pursuant to section 11-915. Such records may, 
pursuant to rule of court or special order of the court, 
be inspected by other interested persons, institutions 
and agencies. As used in this subsection, the word “rec- 
ords” includes notices filed with the court by arresting 
officers pursuant to section 11-912, the court docket and 
entries therein, the petitions, complaints, informations, 
motions and other papers filed in any case, transcripts 
of testimony taken in any case tried by the court and 
findings, verdicts, judgments, orders and decrees, and 
other writings filed in proceedings before the court, 
other than social records. 

(c) It shall be unlawful, except for purposes for 
which records, parts thereof, or information therefrom 


13 


have been released pursuant to section 11-929 or except 
for purposes thereafter permitted by special order of 
court, and in accordance with any applicable rules of 
court, for any person or persons to disclose, receive, or 
make use of, or authorize, knowingly permit, participate 
in; or acquiesce in the use of any information concern- 
ing any juvenile before the court, directly or indirectly 
derived from the records, papers, files, or communica- 
tions of the court, or acquired in the course of the per- 
formance of official duties. 


Title 13, District of Columbia Code, Section 105, provides: 


Process against infants—Guardian ad litem—Attor- 
ney—Compensation.—Whenever an infant is a party 
defendant in any suit, in equity or at law, the subpoena. 
or summons issued in such suit shall be served upon 
him personally, and also the person with whom he re- 
sides if under sixteen years of age, if within the District, 
and said infant shall in such case be produced in court, 
unless, for cause shown, the court shall dispense with 
his appearance; and it shall be the duty of the court to 
appoint a suitable and competent person guardian ad 
litem for such infant, to appear for and defend such 
suit on his behalf, and whenever in the judgment of the 
court the interests of such infant shall require it the 
court shall assign a solicitor or attorney to represent 
such infant, whose compensation shall be paid by the 
plaintiff, or out of the estate of such infant, at the dis- 
cretion of the court. 

Title 19, District of Columbia Code, Section 101, provides: 

Capacity to make will.—No will, testament, or codi- 
cil shall be good and effectual for any purpose whatever 
unless the person making the same be, if a male, of the 
full age of twenty-one years, and if a female, of the full 
age of eighteen years, and be at the time of executing 
or acknowledging it, as hereinafter directed, of sound 
and disposing mind and capable of executing a valid 
deed or contract. 
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Title 30, District of Columbia Code, Section 103, in perti- 
nent part provides: 

Marriages void from date of decree—Age of con- 
sent—Fourth. When either of the parties is under the 
age of consent, which is hereby declared to be eighteen 
years of age for males and sixteen years of age for 
females. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 

1. Whether the District Court erred in permitting the intro- 
duction of appellant’s oral statement where the record disclosed 
that appellant, who was then a juvenile, was not in police cus- 
tody during nearly all of the elapsed time following his arrest 
and preceding his statement? 

2. Whether the District Court was required to formally make 
a choice to treat appellant as an adult or to proceed under the 


provisions of the Juvenile Court Act? 


@ 
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Summary of Argument. 
Argument: 
I. Appellant’s Oral Statements Were Properly Introduced Into 


Il. The District Court Was Not Required To Formally Make A 
Choice To Treat Appellant As An Adult Or To Proceed 
Under The Provisions Of The Juvenile Court Act. Its 
Choice Was Implicit In The Manner In Which It Pro- 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15909 


Water L. Haruinc, APPELLANT 
v. 
Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTEESTATEMENT OF THE CASE 


On March 8, 1960, the Juvenile Court of the District of 
Columbia waived jurisdiction over appellant and ordered him 
held for trial under the regular procedure of the District Court. 
A three count indictment was filed on March 21, 1960, charg- 
ing appellant with violations of 22 D.C.C. §§ 502 and 2901 
(J.A. 8). A plea of not guilty was entered on March 25, 1960. 
A trial by jury commenced on May 16, 1960, and on the follow- 
ing day appellant was found guilty on counts one and two. 
He was acquitted on count three. By judgment filed on June 
14, 1960, he was sentenced to a term of imprisonment of from 
three (3) years to ten (10) on count one and three (3) years 
to fourteen (14) years on count two, the sentences to run 
concurrently. This appeal followed. 


The trial 


On December 31, 1960, appellant and one John Thomas en- 
tered Sam’s Market located at 234 15th Street, N.W. (J.A. 


(1) 


2 


10-11, 14-15). This was at approximately 2:30 PM. The 
store is owned by Sam Leventhal and his wife Edythe Leven- 
thal (J.A. 14). Present in the store at this time were Mrs 
Leventhal and an employee William Shields (J.A. 10). 
Thomas approached Mrs. Leventhal and at first asked for a 
pack of cigarettes (J.A. 14). He then changed his mind and 
selected a candy bar (J.A. 14). When Mrs. Leventhal turned 
to get the candy bar, Thomas walked behind the counter and 
“grabbed Mrs. Leventhal and pushed her down to the floor” 
(J.A. 11). Shields went to her aid and “grabbed” Thomas 
(J.A.11). They wrestled each other. At this point, appellant 
went behind the counter, struck Shields and then stabbed him 
twice in the back with a hunting knife (J.A. 11). Appellant 
then told Mrs. Leventhal to “get up and open that register” 
(J.A. 15). Thomas was told by appellant to get,the money out 
of the cash register (J.A. 11, 15). This was done, and appel- 
lant and Thomas fled from the store (J.A. 12). 

Mrs. Lucille R. Brown was robbed on February 12, 1960, in 
the vicinity of 11th and E Streets (J.A. 17). During the trial, 
Mrs. Brown identified appellant as the perpetrator of this 
robbery. (This offense was embodied in the third count of 
the indictment and of which appellant was acquitted.) 

On February 21, 1960, Shields again saw appellant while at 
a skating rink at 16th Street and Kalorama Road (J.A. 12). 
The police were notified and came to the rink where they 
placed appellant under arrest (J.A. 12). This was between 
10:30 and 11 P.M. (J.A. 12). Appellant was taken to No. 9 
precinct where he was identified in a lineup by Mrs. Brown 
(J.A. 21). The identification was made at 11:35 P.M. (J.A. 
21). 

On the morning of February 22, 1960, appellant admitted 
his participation in the robbery of the Leventhal store (J.A. 
23. He also admitted striking William Shields but maintained 
that he did this with his fist (J.A. 27). These statements 
were made to Detective William Dunn at the Robbery Squad 
Office. On this same date, appellant was identified by Mrs. 
Leventhal. Appellant and Thomas admitted their participa- 
tion in the robbery to Mrs. Leventhal at this time. Appellant 
denied stabbing Shields (J.A. 16). 


Appellant testified in his own behalf and admitted that he 
was present at the scene of the robbery on December 31, 1959 
(J.A. 28). He denied that he participated in the robbery and 
that he stabbed William Shields (J.A. 28). He testified that 
he saw Thomas grab Mrs. Leventhal and push her to the floor 
(J.A. 29). He saw the ensuing fight between Shields and 
Thomas (J.A. 29). 

Appellant called John Thomas as a witness, and he testified 
that he entered the store with appellant (J.A.31). Seeing that 
Mrs. Leventhal and Shields were the only persons in the store, 
he thought “it might be some easy money” (J.A. 31). He 
pushed Mrs. Leventhal out of the way and when Shields came 
to her defense, the witness stabbed him in the back (J.A. 31). 
He mainté‘ued that he alone decided to perpetrate the robbery 
and that appellant was not involved (J.A. 30-32). 

|) Thereafter, the prosecution and defense rested (J.A. 35). 
Appellant made no requests for instructions (J.A. 36). The 
Court charged the jury (J-A. 40). At the conclusion of the 

charge, appellant made an objection which is not pertinent 
to the present appeal (J.A. 47). A verdict of guilty was re- 
turned on counts one and two. 


STATUTES INVOLVED 
Title 11, District of Columbia Code, Section 914, provides: 


Waiver of jurisdiction in case of felony—Transfer of 
case. If a child sixteen years of age or older is charged 
with an offense which would amount to a felony in the 
case of an adult, or any child charged with an offense 
which if committed by an adult is punishable by death 
ot life imprisonment, the judge may, after full investi- 
gation, waive jurisdiction and order such child held for 
trial under the regular procedure of the court which 
would have jurisdiction of such offense if committed 
by an adult; or such other court may exercise the 
powers conferred upoh the juvenile court in this Act 
in conducting and disposing of such cases. 
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Title 11, District of Columbia Code, Section 912, provides: 
Taking child into custody—Release to parent, 
guardian, custodian, or probation officer—Limitation on 
detention without court order. Whenever any officer 
takes a child into custody, he shall, unless it is imprac- 
ticable or has been otherwise ordered by the court, ac- 
cept the written promise of the parent, guardian, or 
custodian to bring the child to the court at the time 
fixed. Thereupon such child may be released in the 
custody of a parent, guardian, or custodian. If not so 
released, such child shall be placed in the custody of a 
probation officer or other person designated by the 
court, or taken immediately to the court or to a place 
of detention provided by the Board of Public Welfare, 
and the officer taking him shall immediately notify the 
court and shall file a petition when directed to do so by 
the court. 

In the case of any child whose custody has been as- 
sumed by the court and pending the final disposition 
of the case, the child may be released in the custody 
of a parent, guardian, or custodian, or of @ probation 
officer or other person appointed by the court, to be 
brought before the court at the time designated. When 
not released as herein provided such child, pending the 
hearing of the case, shall be detained in such place of 
detention as shall be provided by the Board of Public 
Welfare, subject to further order of the court. 

Nothing in this chapter shall be construed as for- 
bidding any peace officer, police officer, or probation 
officer from immediately taking into custody any child 
who is found violating any law or ordinance, or who 
is reasonably believed to be a fugitive from his parents 
or from justice, or whose surroundings are such as to 
endanger his health, morals, or safety, unless imme- 
diate action is taken. In every such case the officer 
taking the child into custody shall immediately report 
the fact to the court and the case shall then be pro- 
ceeded with as provided in this chapter. No such child 
shall be held in such place of detention for any period 
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longer than five days, excluding Sundays and holidays, 
unless the judge shall order such child detained for a 
further period. 


Title 22, District of Columbia Code, Section 502, provides: 
Assault with intent to commit mayhem or with dan- 
gerous weapon. Every person convicted of an assault 
with intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years. 
Title 22, District of Columbia Code, Section 2901, provides: 
Robbery. Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not 
less than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 
I 


There was no unnecessary delay following appellant’s arrest 
and preceding his statement to the police. Mere passage of 
time is not the criteria to determine the admissibility of con- 
fessions. Here, appellant was a juvenile at the time of his arrest 
during the evening hours of February 21, 1960. He was taken 
to a police station and identified by a complainant. He was 
then placed in the Receiving Home as required by law. The 
following morning he made an oral confession to a police of- 
ficer. Here, the consumed time was not an “unreasonable 
delay” caused by the police officers in order to “elicit or extract 
a confession” for appellant was not in the custody of the police 
during nearly all of the time following his arrest and preceding 
his statement. 

II 


The District Court was not required to formally make a 
choice to treat appellant as an adult or to proceed under the 
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provisions of the Juvenile Court Act. Its choice was implicit in 
the manner in which it proceeded. And this is particularly 
true where, as here, appellant did not object to the waiver, and 
did not request the Court to exercise its discretion under the 
Act at a time when it could have applied the Juvenile Court 
standards and procedures. 


ARGUMENT 


I. Appellant’s oral statements were properly introduced into 
evidence 


Appellant argues (Br. 18) that the “trial court erred in rul- 
ing that the Mallory Rule did not apply to the appellant inas- 
much as he was a juvenile, and admitted the alleged confession 
over the timely objection of defense counsel.” Of course, it is 
now settled that when jurisdiction over a juvenile is waived 
by the Juvenile Court pursuant to 11 D.C.C. § 914 and the 
juvenile is tried under “the regular procedure” of the District 
Court, the doctrine of the Mallory case* is applicable to state- 
ments made by the juvenile. Pee v. United States, 107 U.S. 
App. D.C. 47, 274 F. 2d 556 (1959). But here, appellant’s 
objection to the introduction of his oral statement was over- 
ruled on the alternative ground that there had been no viola- 
tion of the Mallory doctrine as interpreted by this Court in 
Goldsmith v. United States, 107 U.S. App. D.C. 305, 277 F. 2d 
335 (1960). That ruling was correct. 

The record discloses that appellant was arrested between 
10:30 P.M. and 11 P.M. on February 21, 1960 (J.A.12). He 
was first taken to No. 13 Precinct where Detective Eccles saw 
him at approximately 10:45 P.M. (J.A. 20). Appellant was 
then transported to No. 9 Precinct. While en route, Detective 
Eccles stopped at the home of Mrs. Brown and asked her to 
come to the precinct in order to ascertain whether she could 
identify the person who robbed her (Tr. 83) A lineup was 
held at 11:35 P.M. at No. 9 Precinct at which time appellant 


1 Mallory v. United States, 354 U.S, 449 (1957). 

* Mrs. Brown did not accompany the police to No. 9 Precinct. She testified 
that after Detective Eccles left, she “got ready” and then went to the pre- 
dinet (Tr. 73). 
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was identified by Mrs. Brown (J.A. 21). Appellant was then 
sent to the Receiving Home where he spent the naht. On the 
following morning, appellant was brought from the Receiving 
Home to the Office of the Robbery Squad (J.A. 25). This was 
done at the request of Detective William Dunn who had been 
assigned the investigation of the robbery of the Leventhal store 
(J.A. 22, 25). Detective Dunn first spoke to appellant in re- 
gard to this robbery at 10:30 A.M. Appellant admitted his 
participation in that robbery and implicated “the other indi- 
vidual” (J.A. 27). His statement was made between 10:30 
A.M. and 11:30 A.M. (J.A. 25). 

When Detective Dunn was about to testify as to appellant’s 
statement, an objection was made (J.A. 26). This objection 
was based on the sole ground that a statement taken from @ 
person during an interval from 10:30 P.M. to 10:30 A.M. is 
inadmissible where the person was not taken before an “ar- 
raigning magistrate.” The crux of appellant’s argument was 
that the time elapsed from his arrest to the giving of the 
statement alone and without more made it inadmissible.* 

Of course “illegal detention under the Federal Rules occurs 
when there is ‘unnecessary delay’ in the preliminary hearing 
preceding the statement.” Porter v. United States, 103 US. 
App. D.C. 385, 258 F. 2d 685 (1958), cert. denied, 360 US. 906. 
But “it is not simply a matter of hours, one way or another, 
but of police purpose and conduct in the light of circumstances.” 
Trilling v. United States, 104 US. App. D.C. 159, 260 F. 2d 
677 (1958). What has been proscribed by Mallory, then, is the 
taking of an arrested person “to police headquarters in order to 
carry out a process of inquiry that lends itself, even if not so de- 


21¢ should be noted that appellant's statement to Detective Dunn was 
substantially the same as the statement he made to Mrs. Leventhal when 
she identifted him at a lineup on February 22, 1960 (J.A. 16). The state 
ment made to Mrs, Leventhal was received in evidence without objection by 
appellant. See Gilliam v. United States, 103 U.S. App. D.C. 181, 257 F, 24 
185 (1958). And Mrs. Leventhal preceded Detective Dunn as a witness. 

“ Appellant now argues (Br. 19) that the District Court did not make a 
“detailed inquiry” Into the alleged plea of unnecessaty delay. But appel- 
lant did not request such an inquiry. He was apparently satisfied with the 
record as it then existed to support his contention that the delay alone made 
the statement inadmissible. 
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signed, to eliciting damaging statements to support the arrest 
and ultimately his guilt.” 354 US. at 454. But that is not 
this case. 

Here, appellant was arrested about. two months after the 
robbery of the Leventhal grocery store in circumstances that 
ost fortuitous. He was taken to No. 13 
Precinct and then to i lineup was held. 
This lineup was completed in less than one hour from the 
time of appellant’s arrest. At this point, it was incumbent 
upon the police to take appellant to “a place of detention pro- 
vided by the Board of Public Welfare” since he was & juvenile. 
12. The establishment so maintained is the Re- 
United States, supra. This was done, 

there until the following morning. 
that this record is void of any showing 


never contended that 

the night of February 21, 1960, followin: 

no such contention in the District Court nor 
appeal. 

It was perfectly proper for De 
signed to the investigation of th 
groce 
Heideman v. United States, 

943 (1958), cert. denied, 359 US. 959. 

made the statement implicating himself 

This was between 10:30 AM. and 11:30 A.M. And appellant 
was not subjected to anything even remotely resembling “grill 
ing.” Cf. Goldsmith v. United States, supra. Nor was the ac- 
tual interrogation of appellant prolonged ; 

here, appellant was not in police custody during nearly all of 
the period following his arrest and preceding his statement. 
Likewise, appellant has never contended that his statement was 
involuntary or the product of police coercion. 

In commenting on the question of unnecessary delay, this 
Court recently stated as follows in Goldsmith v. United States, 
107 US. App. D.C. at 314, 277 F. 2d at 344: 

In short, when a plea of unnecessary delay is before 
us, we must examine in detail all the circumstances sur- 
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rounding it, taking into consideration the manner in 
which interrogation was conducted, the length of time 
involved, and particularly the purposes which the 
police had in conducting their inquiry, if the purposes 
can be discerned. We must not forget that interroga- 
tion is not an evil per se but an absolute necessity and 
that it often leads to releases, not charges. 


It is submitted, therefore, that the consumed time was not an 
“unreasonable delay” caused by the police officers in order to 
“elicit or extract a confession” for appellant was not in police 
custody during nearly all of the elapsed time. Appellant’s oral 
statement was properly received in evidence.” * 


* Appellant now argues that it was error to admit into evidence his con- 
fession of committing a simple assault on Shields during the robbery of the 
Leventhal store. It is to be remembered that in his statement to Detective 
Dunn, appellant admitted his participation in the robbery but claimed that 
he struck Shields only with his fists (J.A. 27-28). He contends that the ad- 
mission of “the confession of committing a simple assault on Shields, was 
in and of itself highly prejudicial (J.A. 27), and was evidence in the eyes of 
the jury tantamount to admitting the more aggravated assault.” Certainly, 
this statement was probative and relevant to the offenses charged in the 
indictment, It was for the jury to determine the guilt or innocence of ap- 
pellant and this statement was properly admitted for the jury to consider in 
this regard. It could be argued that the introduction of an inculpatory 
statement is prejudicial to a defendant since it tends to prove his guilt. But 
to say that the introduction of this statement deprived him of a fair trial, 
as appellant does, is fallacious. 

* Appellant also contends (Br. 15) that the District Court erred in admit- 
ting his oral statement “in view of the specific prohibitions against disclosure 
of information concerning a juvenile before the Juvenile Court without spe- 
cial order of that Court * * * as defined in Sec. 11-929 of the Act.” Of 
course, again, appellant failed to raise this point in the District Court. The 
word “records” as used in this Act “includes notices filed with the court by 
arresting officers pursuant to section 11-929, the court docket and entries 
therein, the petitions, complaints, informations, motions and other papers 
filed in any case, transcripts of testimony taken in any case tried by the 
court and findings, verdicts, judgments, orders, and decrees, and other writ- 
ings filed in proceedings before the court, other than social records.” It is 
fairly obvious that the prohibition against “indiscriminate public disclosure” 
applies when the parens patrice plan of procedure is utilized. But here the 
Juvenile Court expressly waived jurisdiction over appellant. He was tried 
in District Court under the “regular procedure” of that Court. Implicit in 
this Court’s opinion in Pee v. United States, supra, is the fact that statements 
made by a juvenile are admissible in a trial where the normal processes of 
the criminal law are applied to the case and to the child and where no Fed- 
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Hi. The District Court, was not required to formally make a 
choice to treat appellant as an adult or to proceed under 
the provisions of the Juvenile Court Act. Its choice was 
implicit in the manner in which it proceeded 


Appellant argues (Br. 14) that the Distriet Court erred in not 
“actively exercising the discretion given it” in 11 D.C.C. § 914 
in that it did not make a determination whether it should treat 
appellant as an adult or dispose of the case under the provisions 
of the Juvenile Court Act. Of course, appellant does not at- 
tack the initial waiver of jurisdiction by the Juvenile Court. 
The record discloses that such waiver was made after an in- 
vestigation as required by 11 D.C.C. § 914 (J.A.3). Once the 
Juvenile Court has entered its order initiating this proeess, ap- 
pellant was “under the regular procedure” of the District Court. 
The statute then provides: “ * * * or such other Court [ze., 
the District Court] may exercise the powers conferred upon the 
juvenile court in this Act in conducting and disposing of such 
cases.” Thus, after the child has arrived in the District Court, 
that Court may redetermine the question whether the normal 
processes of the criminal law should apply to the case and to the 
child, or whether the plan otherwise applicable to him as a 
juvenile should be applied. Pee v. United States, supra. The 
matter, then, isleft to the sound discretion of the District Court. 

But, here, appellant did not object in the District Court to 
the waiver, nor did he request, that, Court. to exercise its discre- 
tion under the Act at a time when it could have applied the 
Juvenile Court standards and procedures. Cf. Wilhite v. 
United States, No. 15,688 (D.C. Cir. 1960). In any event, it 
was not necessary for that. Court. to formally make such a 
choice. Its choice was implicit in the manner in which it 
proceeded. Pee v. United States, supra. 
eral exclusionary rule ig violated. It follows, that it was not necessary for 


the District Court to. hold a hearing in, that regaxd or fox the Juvenile Court 
“to issue a. special order” to. permit Detective Dawn te testify. 


ll 
CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Outver GascH, 
United States Attorney. 


Cari W. BeLcHER, 
Dona S. SmirH, 
Assistant United States Attorneys. 
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